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MEMORANDUM
DATE April 5, 2012
TO 'ALL HEALING ARTS BOARDS
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QI SON

FROM DOREATHEA JOH
Deputy Director, Legal Affairs
Department of Consumer Affairs

' Opinion Regarding Uniform Standards for Substance-Abusing
SUBJECT  |icensees (SB 1441)

This memo addresses a number of questions that have been raised concerning the
discretion of healing arts boards, with respect to the Uniform Standards for Substance-
Abusing Healing Arts Licensees (“Uniform Standards”) that were formulated by the
Substance Abuse Coordination Committee and mandated by Business and Professions
Code section 315. Previously, there have been discussions and advice rendered,
opining that the boards retain the discretion to modify the Uniform Standards. This
opinion, largely influenced by the fact that the rulemaking process necessarily involves
the exercise of a board’s discretion, has been followed by a number of boards as they

completed the regulatory process.

Two opinions, one issued by the Legislative Counsel Bureau (“Legislative Counsel”)
dated October 27, 2011, and an informal legal opinion, rendered by the Government
Law Section of the Office of the Attorney General (“Attorney General’), dated

February 29, 2012, have been issued and address the discretion of the boards, in
adopting the Uniform Standards. This memo is to advise the healing arts boards of this
office’s opinion regarding the guestions raised, after a review of these two opinions. A
copy of each opinion is attached for your convenience.
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Questions Presented

b Do the healing arts boards retain the discretion to modify the content of the
specific terms or conditions of probation that make up the Uniform
Standards?

Both Legislative Counsel and the Attorney General concluded that the healing
arts boards do not have the discretion to modify the content of the specific terms
or conditions of probation that make up the Uniform Standards. We concur with

that conclusion.

2. Do the healing arts boards have the discretion to determine which of the
Uniform Standards apply in a particular case?

Legislative Counsel opined that, unless the Uniform Standards specifically so
provide, all of the Uniform Standards must be applied to cases involving
substance-abusing licensees, as it was their belief that the Legislative intent was
to “provide for the full implementation of the Uniform Standards.” The Attorney
General agreed with Legislative Counsel. Following our review and analysis of
Business and Professions Code Section 315, we concur with both the Office of
the Attorney General and the Legislative Counsel.

3. Is the Substance Abuse Coordination Committee (SACC) the entity with
rulemaking authority over the uniform standards to be used by the healing

arts boards?

The Legislative Counsel concluded that the SACC had the authority to
promulgate regulations mandating that the boards implement the Uniform
Standards. However, the Office of the Attorney General disagreed and
concluded that the SACC was not vested with the authority to adopt regulations
implementing the uniform standards. We agree with the Office of the Attorney
General. It is our opinion that the authority to promulgate the regulations
necessary to implement the Uniform Standards, lies with the individual boards
that implement, interpret or make specific, the laws administered by those
boards. As the SACC is limited to the creation or formulation of the uniform
standards, but is not authorized to implement the laws of the healing arts boards,
it does not have authority to adopt regulations to implement those standards.
Consequently, we agree with the Attorney General’s opinion that the SA CC is not
the rule-making entity with respect to the Uniform Standards, and therefore has
no authority to adopt the Uniform Standards as regulations.

It is our recommendation that healing arts boards move forward as soon as possible to
implement the mandate of Business and Professions Code section 315, as it relates to
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the Uniform Standards. Some of the standards are appropriate for inclusion in an
agency’s disciplinary guidelines, which necessarily will involve the regulatory process.
Others are administrative in nature and not appropriate for inclusion in the disciplinary
guidelines. For example, Uniform Standard No. 16 which sets forth reporting
requirements would not be appropriate for inclusion in disciplinary guidelines.

Please work with your assigned legal counsel to determine how best to implement the
Uniform Standards. This should include a discussion as to whether : (1) the Uniform
Standards should be placed in a regulation separate from the disciplinary guidelines; (2)
the implementing regulation should include a definition of (or criteria by which to
determine) what constitutes a “substance-abusing licensee.”

It is hopeful that the foregoing information addresses your concerns with respect o the
implementation of the mandatory uniform standards.

Attachments

cc:  Denise Brown, DCA Director
Awet Kidane, DCA Chief Deputy Director
DCA Legal Affairs Attorneys
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Ocrober 27, 2011

t1onorable Curren D. Price ]r,
Room 2053, State Capirol

HEALING ARTS BOARDS: ADOPTION OF UNIFORM STANDARDS - #1124437

Dear Senaror Price:

You have asked nwo questions with regard to the adoption of uniform scandards by
the Substance Abuse Ceordinarion Commitcee pursuant 1o Section 315 of the Business and
5rofessions Code. You have asked wherher the Substance Abuse Coordination Commirtee 13
required to adopr che uniform srandards pursuant to the rulemnaking procedures under the
Administrasive Procedure Act (Ch. 3.5 (commencing with Sec. 11340), Pe. 1, Div. 3, Tide 2.
Gov. C.). You have also asked, if the uniform standards are preperly adopred by the
Substance Abuse Coordination Commitcee, whether the healing arts boards are required o
implement them.

By way “of background, Seccion 315 of the Business and Professions Code'

provides 2s follows:

“315. (a) For the purpose of derermining uniform standards chay will be

used by healing 2ccs boards in dealing with substance-abusing hicensees, there 1s

=l

eccablished in the Department of Consumer Affairs the Substance Abuse

Coordination Commictee. The committee shall be comprised of the executive
officers of the deparcmenc’s healing arts boards esiablished pursuant to
Division 2 {commencing with Section 500), the Srace Board of Chiropracric.
Eyaminers, the Qsteopachic Medical Board of California, and a designee of the
State Department of Alcohol znd Drug Programs. The Direcror of Consumer
Affairs shall chaic the commurcee and may invice individuals or stakeholders
who have parocular expertise in che area of substance abuse (o advise the

cammelige.

' ] ; ; - - ; »
&1 furcher secton relerences are 1o the Business and Professions Code, unless

otherwise referencedd,
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“(h) The commuceee shall be subyecr to the Bagley-Keene Open Meering

ActiArrcle § (commencing with Section V20 of Uhnasion 3 of Tiele 2 of the
. ; b

Crovernment Code ).

(ol By January J, 2010, the comemgeer shall formulaie uniform and

seecile standards 1o each ef tae foliowine arzas that each hzaline arts nhoard

shall use in deabing wich substance-abusing licensees, wherher or pot a board
chooses o have a fermal diversion prograrm:

“(1) Specihic requirements for a chinical diagnosuc evaluauon of the
licensee, including, but not hiruced to, required qualii'icmions for the providers
evaluating the licensec.

"(2) Specific requirements for the cemporary removal of the licenses from
pragrice, in order ro enable rhe licensee 1o unde‘rgo the clinical diagnouir
evaluasion described i paragraph (1) and any trearment recommended by the
evaluaror described in paragraph (1) and approved by rthe board. and specific
criteria thar the hcenses must meet before being permitted to return (o practie
on 2 full-time ar part-nrme basss.

"{3) Speciﬂc requirements that govern the abiiicy of the li-:cn:;ing-hogrj (o

communicate wich the licensee's employer abour the licensee’s status and
condition.

*(4) Standards governing all aspecrs of required testing, including, bur
not limized 1o, frequency of tesung, randomness, method of notice to the
{censee, number of hours between rhe provision of notice and rhe test
standards for specimen collectory, procedures used by speamen collecrors, the
pcrmissib!: locations of testing, whether the coliection process must he
observed by the collecror, backup resting requirements when the licensee 1s on
vacation or otherwise unavailable for local testing, requirements for the
laboratery that analyzes che specimens, and the required maamum timelrame
from the test to the receipt of the resal: of the rest

“(5) Standards governing Al aspecis of group mezung arlendance
requitements, including, but not himited ta, required quelifications for group
meeting facilicacore, frequency of required meeting atrendance. and mechods of
documenting and reporting atiendance or nonatrendance by licensees.

(&) Seandards used in determining whether inpatieng, outpatient, or
orher rype of treatment s necessary.

(7) Werksie MONITOTING FEqUIrEMEnTs and srandards, including, but
aot limited 1o, required qualifications of worksite monirors, required methods
ol monitonng by workuce monitors, and reguired reportng by worksite
monitors,

“18) Procedures cobe followed when s licensee tests positve for a banned
substance.

“19) Precedures 16 be followed when 2 licensee 1s confirmed ro have

;ngcsred abanned substance.
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"(10) Specific consequences for majar violanons and minor violations. e
parocular, the commutree shall consider the use of a deferred prosecution
stipularion similay ro the stipulznion described in Section 1000 of the Penal -
Code, in which the licensec admits to self-abuse of drugs or alcahol and
curtenders his or her license. That agreement s delerred by the agency unless
or until the licensee commits a majoy wiolanon, 1n swhich case 1t 1s revived and
the license 1e surrendered.

"{11) Criteria thar a licensee must meern order o penrion for return o
BraCie On @ full. nume basis.

*(12) Criveria that 2 licensee must meet 0 order 10 petinon for
remnstaternent of a full and unrestricred Heense.

113) 1 a board uses 2 privage-secror vendor thar prowvides diversion
sarvices. standards for immediate reporting by the vendor to the board of any
and all noncompliance with any rerm of the diversion centract or prebation;
scandards for the vendor's approval process for providers or contragiors thar
provide GIVErSION Services. including, but not hmited to, specimen collecrors,
group mecting facilitators, and worksite monors; . standards requiring che
vendor ta disapprove and discontinue the use of PIO‘.'ldE']':; OT con{ractors that
fail o provide effzccive or tmely diversion services; and standards for
licensee's cerminarion from the program and referral o enforcement.

"{14) 1f a board uses 2 private-sector vendor that provides diversion
¢ extent to which licensee participation in that program shall be

ncial from rhe public.

— e

[ & hoard uses a privafe-5ector vendor that r*rovjdu, diversion
cervices, a schedule for external independent audits of the vendor’ Derto. mance
in adhering to the srandards adopred by the commireec.

(16} Measurable criteri and standards o determine whether cach
hoard” method of dsah..o with substance-ahusing licensees protects pacients
from harm and 13 cifc\ (ve in 2331500 ICS licensees In recovering from substance

abuse in the long torm.” (Emphasis ad\,m.}

Thus, the lLegishure has escablished i che Department of Consumer Affairs
{hereatrer deparement) the Substance Ahuse Coordinanon Commiirer {subd. (2), SHec. 315
hereaftes Lumrumr}. The commirtee is comprised ol the executive officers of each healing

ets hoard within the deparcment.” the” Srate Board of Chiropractic Examiners, end the

e —

"The deparrment’s healing ares boards are those boards established under Division 2
(commending with Secrion 500) to license and umlnu pracononers ol the huimg arts, T hose
boards include, among others, the Denral Board off Aiformia the Medical Board of Cahlornia,

che Veterinary Tedical Board, and the Board of Registered Nursing.
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Hoare of Califorma (herzalier, collectively, heeling 2is poards), and

Osreoparhic iMedica
designee ol the State Department of Alcohol and Drug Programs {1bw) The Director of
Consumes Alfairs chairs the commities and 15 authonzed w innte individuals or srakeholders
whi have ¢ arnicular experniscn the arez of substance abuse to advise the comrmireze (M.},

“The committee 15 required to formulare uniform and speaific sundards in ¢ach ol
16 arcas prow-ic-i by the Legmslarure. but otherwise has discrenon fo adope the uniform
vandards each heaking aers board shall use wn dealng with substance-abusing licensees
{subd. {v], Sec. 315). The commitree adopred 1t wical sec of umiform standards Aprd
2010, and revised chose nitial scandards as recendy as April 2011, Alchough the commitres
has adopred the uniform wtandards pursuant 1o 1ts own procedures, it has yet 1o adopt those
saandards pursuant (o the rulemaking proredure:'. of the Admimsirarive Procedure At
{Ch 3.5 (commending with Ser. 11340), Pe. 1, Div. 3 Ticle 2. Gov. C.; hereafter A P A

Y ou have asked wherher the commiceee 1s required to adopr the umiform scandards
pUESLANS (O the ruternaking procedures of the APA

The APA estabhshes basic mInimum procudura! requirements for the adontion,

.
amendment. or repeal of adminisrrative regulations by sraie agencies (subd. {a). Sec.1134¢C.
Gow. C.). T'he AP A is applicable fo che exercise of any quasi-iegislacive power conferred by
any statute (1bid.). Quasi-legislative powers consist of the authority 1o make rules and
regularions having th force and effect of law (California Advecaies for Nursing Home Refarm
v Bonia (2003) 106 Cal.App.4ch 498, 517; hereafeer California Advacates). The APA may not
be superseded or modified by any subsequent legislation exeepr to the extent that che

teaslation does »o expressly {subd (2], See. 11336, Gov. C.).

o

The rerm “regulation” i defined for purpeses of the APA to mean “every rule,

peoulation, order, or siandard ol gﬁcncrﬂ application or the amendment, supplement, or
O —_—— = e Bulleriera i e e s o I

i

mtecprer, or make sorcilic the law enforced or adminsrered by iz, or (9 govern Us procedure’

{Sec. 11342.600, Gov. C.; ermphasis added). The APA provides thar 2 state agendy shall not

revision of sny rule, re lation. urder, or standard adonred by any stare agency [ 1 lement
) E i yoan o (e Implemer,

issue, utilize, enforce, or attempt 10 enforce any guideline, cricerion, bulletin, manual,
inscruction, order, standard of gcner.ﬂ application, or gehier rule, which s a regulﬂrior: uncer
the APA, uniess properly adopted under the procedures set forth in the APA, and the Office
ol Adminisrraive Law 13 f‘l‘ﬁp()\\rercr_i to determine whether any such guidelinf. criterion,
sullenn, manual, mstrucoon, order, ctandard of gereral zppication, or ocher rule is
regulation under the APA (See. 11340.5, Gov. C.).

In Tidewater Muarine Wesiern, bne. v Bradshaw (1996) 14 Calsch 557, 571 Lhereatzes

Tidewnter ), the California Supreme Court found 25 follows:

R AR S O SR CRE e o e

T

of Seprember 20,

" See h:rp:.ffwww.dc:l.u.‘.‘u,go'.’:’.1l'-mur,J..‘:a,/,\':u'\';"m-,ic.\.shrri\f fa

QUMD G B :wo s BTibT 1182

-22-100



Heonorable Curren D, Price Jr. — Request 7| 124437 — Page s

"A regulation subject o the APA thus hes two principal identifying
characrenstics. (See Union of Americai Physicians & [eniists v. Kizer (1990) 223
CalApp.3d 490, 457 {272 Cal.Rprr. 856

L

describing tworpare rest of the
Office of Admimscrative Law].) First, the agzncy must intend its rule to apply
o

unwersally: i ruele apples generally so dong as it declares how a certain class of

encrally, rather than in a specific case. The rule need not, however, apply
canes will be decided (Roth v Departmeat of Veterans Alffairs {1980} 110
Cal.App 3d 622, 630 [167 Cal.Rprr. 552].) Second, the rule must ‘implement,
incerpree, or make specific che faw enforced or administered by [che agency),

or .. govern [the agency's] procedure.” (Gov. Code, § 131342, subd. {g).)"

,“:“

I a pohey or procedure Falls within rhe definition of a "regulation” wirhin the
meaning of the APA. rhe adopeing agency must comply with the procedures for formalizing
the regulapen. which include public norice and approval by che Office of Admuniscrarive Law
(County o; Butie v, Emergency tdedical Services Autheriy {2010} 187 Cal.Appach 1175, 1200).
The Office ol Administrative Law is re.'_iuireu' to review all regulations adopted pursuant ro
e APA and to make its determirations according to specified scandards char include, among
ocher things, assessing the necessity [or the r:guiation and the regulation’s COnsistency with
the sgency’s staturory obligation o implement a statute {subd. (2), Sec. 11349.1, Gov. C.).

,“\pp}ying these principles to the guestion presented, the uniform srandards are

subject to rhe rufemaking procedures of the APA the following criteria are met (1)
Section 315 does not expressly preclude application of the APA, (2) the commurcee IS & sTae
agency under the APA, (3) the uniform srandards are regulacions subject ro the APA. and (4)
no exemotion applies under the APA,

With respect to the firse cricerion, Section 315 15 silenc on the application of the
ADA. Thus, Section 315 does nor expressly preclude apphicarion of the APA. and the APA
will apply o 2ny regutation adopeed under Section 315

We turn next o the second criterion, and whether the commirree is an Tagency
for purposes of the APA The word "agency’ ts defined, for purposes of the APA, by ceveral
separate provisions of law. For purposes of the rulemaking procedures of the APA, "agency”
is delined 1o mean a state agency (Sec, 11342.520, Gov. C.). That reference to state agency is
defined elsewhiere in the Government Code to include every state office. officer, deparrment.
division burcau, board, and commission {subd. (), Sec. 11000, Gov. C.). The APA does not
apoly (0 a0 agency In the Judicial or legislative branch of the state government (subd. (4),
See 113309, Gov. ).

Along those hnes, the APA is applicable to the exercse of any quasi-legislative
power conlerred by any statute (subd. (). Sce. 11346, Gov, C.). Quasi-legislarive powen
consist ol the authority ro make rules and regulations having the force and effect of law
(Califorma Advocaies, supra, at p. 517). Thus, for purposes of our analysis, we think thac an
“agency” means any stare office, officer, deparcment, division, bureau, hoard, or commission

char exercises auasi-legislarive powers,

11.49°d G993 bSOl LIGER2ESTHA UMD OMY dERwWod 4 GTBT TIRP- 217l
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L ) e N ] & o 3 Fe o 4 S|
Ilere, the commiiics 1s & 3tale office comprised of caetuuve offiz2re of che healing

vrie poards and the [recrol of Consumer Atiars Alhough the chi:‘.kirurr:- has set foren 16
"

Jreas in whhich the commirees w required 1o sdopr standards, the commuttes isell 1s required
ro encrase quasi-lemislanive powens and adopt uniform ctandards within those arcas. Those
cndards shall have the force g effecr of law, since the heahng 2t boards, as discusned
more extensively below, are required to use he srandards in dealing with substance-abusing
beensees and the standards are ccauired to govern maciers such as when @ licenset
cemporarily removed from pracuce of subjit t drug tescing or work manitonng {paras, (2%,

(), and (73, subd . (¢}, Sec. 3160, Accordingly, we chink rhe commirier 1s an agency 1o which

the APA Jp_\“,llc,\,.

Ao the third crnicenon, two clements muse beanet for the uniform srandards at
issue to he a repulation: they must apply gencrally snd they must implement, IRcerpret, oF
make spealic a faw enlarced or administered by the agendy or chat governs its procedures
idewsier, supra, av g 571; Sec. 11342.600, Gov, C.J. Section 315 requires the commirree (0
formulare uniform and 3pccil';c ceandards in sPcciﬂcd areas that cach healing ares board
within the dc‘F:-;arrr.ntm shall use when dealing with substance-abusing licensees, wherher or
ot the board chooses to have a formal dieersion program. The uniform standards will not be
kmiced 0 apphcacon @ parricular mstances or L dividuals bug, instead, will apply generally co
chose lcensces, further, under this staturory cheme, the uniform standards will implement
Secnon 316 and will be enforced and administercd by, and will govern the procedures of, cach

healmg arrs board chatisa member of the commiztee. Thus, the uniform standards are, i our

view, 3 reculavon under e ATPA
Lasly, we turn o the {ourth criterion. and whether the regularion s exempo From
[ -
e ADA, Cerrain pohies and procedures are cxpresshy gxempied by statute (rom rthe

requirement that fhey be sdopred as regulations pursuant [0 the APA. In thar regard,

Section 11340.9 of che Governmens Code provides as follows:

“11340.9. This chaprer dues not apply to any of the following:

“(a) An agency n the judicial or legislagive braned of the srtate
govel nment.
YA leyal ruling of counsel issued by the Cranchise Tax Board ar Stare

Board of Lguahzanon.

" A 1

() A lorm PT:‘,\(!'I}\:‘J by a4 state agency of APy ARLEIUCTONY relapine o
che use ol the form. hut rhis provision s not 3 lirmiganion on any requirement

chat 4 repulaton be adopred pursuant ro chis chaprer when one i3 needed 0

:11\}1||c"."-‘||‘_'1'|l the L under which the form 15 13sued

"d) A regulanion chat relares only ro the internal managzment ol the
STATe agcm'y.

“e) A regularion that establishes cricevia or guidelines co be used by the

exfl of an agency in performing an audit, invastigauon, wamination, or

InspeCnnn, seitling 4 commercial  dispute,  negonanng 3 commercial

GaeR LSH0L 11668
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AFFARgEent, or oan the defense. prosecunion, or sorclement of a case, il
disclosure of the criteviz or guidelines would do any of the following:

(1} Knable a law violator ro avoid dececnion,

12) Faaliare disregand of requircments imposed by faw.

“(3}) Give clearly nnproper advantage 1o a person who 15 10 an adverse

pOsINON fO the state
YA regelanon d odies ly legally tenaol cranon of ¢
\l,l Acreculanion clar cmProdies thie only icgal 1énanic mrcrpur.\rmn ol a

provision of Tawe.

() A repulation chat earablishes or fiaes rates, prices, or tanfis.

"(hY A regularion that relares to the use of public works, includiny, streers
and highways, when the eflect of the regulation 15 indicared 1o the public by
means of signs or signals o when the regularion derermines uniform standards
and spedificacions for official (raffic control devices pursuant to Section 21400
ol the Vehicle Code, .

A regulation rhat 1s divecred 1o a spm’ii'm.ll:.‘ named person of [0 2
group of persens and does not apply genzvally throughour the stare.”

None of che exemptions concained in the APA can he reasonably construed 1o

apply ro the commuecee or che uniform standards to be used by the healing arts boards. In
Lddinon, we are awire of no other applicable exempoon.

‘Thus, because all Tour of the enteriy are mez, it 15 our opinion thar the Substance
Abuse Coordination Commitree is required o adopr the uniform seandards pursuant to e
culemaking procedures under the Administrative Procedure Act (Ch. 3.5 (commencing with
See. 11340), Pe. 1. Dy 3, Tide 2, Gov. ).

Having reached this conclusion, we next turn o whether the healing 2rrs boards
ave roquired o use the unilaem srandards if those srandards are properly adopred. In
addressing thar quesrion, we apply certzin established rules of statutory construction, To
ascertain the meaning of @ staruce, we hegin with the language in which the starure is framed
(Leroy Ty, Warkmen's Camp Appeals Bd {1974) 12 Cal3d 434, 438: Viwaliz School Dist.
v Workers Comp. Appeats B, (1995) 40 Cal.App.dch 1211, 1220). Significance should be
given T every word. and construction making some words SLEI;}?]uSZLE(' is (o be avorded
Lavmberr Sted Coop Hler Finanaad. Tne. (1993) 16 CalAppdch 1034, 1040}, In addicon,
ellect should be given o seatuies according to the usual. ordiniry import of the language
employed in frammg them { DeBats v Workers' Comp. Appeals Bd. {1993) & Cal.dth 382, 388).

A set Torch zbove, subdivision () of Secrion 315 provides that “the committee
Jhall lormulare unilorm and 3]_\cuil'ic crandards in each of the Followmg areas that each healing
2res board shall use in dezling with substance-abusing licensees, whether or not 2 board
Shooses 10 have a formal diversion program’ {emphasis added). Section 19 provides that
“shall” 15 mandatory and “may” is permissive. The word “may™ is ordinanly conscrued as
permussive, whereas the word “shall” 15 ordinarly construed as mandatory {Conpmen Cause

¢ Baard of Supervisars (19891 49 (al.3d 432, 843).

17.8°d 5958 LGP LIGGEED TG QLD GRS e iwod 4 GTibl TT@2-22- 100
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Fere, m Seenon 319, ihe LL‘E_'_I:“]LI(I.JH' wses the erm “hall” rarhee than © rs'..'a‘(,f” i

providing (hat exch heating 2rts board “shal use” the specific and unitorm srandards adopred
oy (he commiees when dealng enrih substance-abusmg hicensees, The Legislature uses the
perin “ehall v’ as compared 1o “shall consider,” “may consides,” or “may use.” The
Legpstarure’s wie of the term “shall” indicates that the beabog arts boards are requirea (o use
v standards adopted by the commuites cather than hang provided the discreaon o do su.
Moreover, as employed m ths context, the werd Tuse” imphes that che healing arts boards
mus implement and apply those standards rather than merely considering them. Finally. the
pests tha che Legislature intended cach board ro apply phe same

gae of the ferm “uniferm” sug
dandards 1 the heating aris bourds were rot required ro use the saandards as adopted by the
omaitree, the standards employed by these boards v ould vary rather than being “uniforem.”

Notwithstanding the plan meaning of Seenion 315, one could argue that the
enacunent of Seetiun 3154 indicates char the Legmlature mrended that implementation of
the uniform standards by che hoards be dissrenionary. Secrion 3194 which was added by
Senate il No. 1172 of che 200910 Regular Sessien {Ch 517, Srars. 2010; herealter
S.5.1172), providc.«' that & healing ares hoard "may adopr rr:-_;u!aci-:ms avrhonzing the board
w order a licensee on probanan or i 2 dlversion program e cease pracice for major
awhioons and when the hoard orders a hwenaee 1o ondergo 2 clincal dragnosue evaluanion
DursLAng 10 the umlorm and s?cc;illc srandards .u'lu-pte..l: and aurhorized under Secnion 3157
Seeton 3154 could be read 1o imply thar a healing 2rts hoard 16 not required o implement
(hose unilorm standards hecause the board was given discrenion 1o adopt the regulations that
would allow that board 1o implement the srandards, if necessary.

Jr s a maxim ol stututory CONSLIUCTION tNAL & staruie is to be constraed so s 1o
b emonize it various parts within che legislative purpose of the smarure as a whole (Wells
v Marina City Properites, Ine. (1981) 29 Cal.34 781 788). As discussed above, we believe that
the plam meaning ol Section 315 requires the healing arts haards ro implement the uniform
sandards adopred by the commintee, Thues, whether Secnion 315.4 indicates, o rhe conerary,
that the Lepslature intended the boards to have discrecion in that regard depends upon
whither there s d Farional basis for harmonizing e Dwo sTatuies,

I harmonizing Secrions 315 and 3154, we note thar S8, 1172 did ot make any
changes 1o Seciion 315, such as changing the rerm “shall” to "may” in subdivision {¢) of
Secnon 315 or delering any cubdivisions of Seerion 315 $ 5. 1172 did not diminish rhe scope
ol the suthority pi'mq-iul (o the commirtec fo adopt the uniform standards. In fact, the

analyas of che Henary Cometree on Business, Prolessions and Economic Development for
S §172, dared Apnl 19 2010 (heresfrer commuttee analysis), describes the purpose of

G31172 and the enaciment of Section 315.4, as lollows:

“I'he Author points oul ¢hatr pursuant © Sy 1441 (Ridley-Thomas, Chaprter
548, Srarures of 2008). the DA was required 1o adopt uniform guidelines on
sixteen spevilic coandards that woutd apply 1 subsrznce abusing health vare
heensees, regardless of wherher 2 hoard has a Jdiversion program Alchough

ot of the adopred guidedines do nat aeed additonal  statuees for
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impliemencation, thire are 4 couple of changes that must be staruronily adopred

to fully implement chese standards. This bill seeks to provide the sratutory

suthority o allow hoards to order a licensee ro cease practice il the licensee
(enls positive for any substance thac is probibited under the tern of the
heenseds probaton o diversion program, il y major violation s vommicted and

w hile undergomg chmical draymosrnic evaluacion ™ {Commitrze analysis, ot p. 4.)

e commurree analysis further provides char the purpose of S.B. 1172 was o
orant _\;pcciiii\' authoriy implement  those  standards  and “provide for the full
implenrentarien of the Uniform Standards”™ (commirtee analysis, ar p. 11} The commircee
analysis ar no Time imphes that the Legistarure intended the Section 315 uniform standards ro

he revised or repealed by S.B.1172 or that, v enacning Secoien 315.4; the Legislacure

ntended that the implemenzaoon of che unilorm srandards be subject o the discretion of

cach healing aris board,

Thus, 1 our view, Section 3154 may be reasonably construed ina manner char
harmanizes ot with Secoen 319 Speahcally, we rthink thar the renr of the Legislature in
enacting Sedtion 3154 was not to makhe the undorm scandards discrenonary bur to "provide
for the full impiementation of the Uniform Standards™ by providing the avthoriry o adopr
rc;gu!:-uion.\ where the Legislarure believed that furcher statutory zuthority was needed.
Accordingly, we rhink implementation by the various hf.ﬂmg ares boards of the uniform

staftdatads .i(ic}prcj under Section 31518 mandatory,

! Although Section 108 and Division 2 (tommencing with Section 300} authorize the
Neahng arrs boards to see standards and adopr regulations (see, for example, Secs. 1224, 1614,
2G1R, 253195, 2615, 2715, 2854, 2930, 3025, 3510, and 3546), 1t is an axiom of staturary
comstrucuon thae g partivular o specific provision takes precedence over a conflicang general
provision (Sec 1859, C.CP Agrwafiural Labor Refarons Bd v Superier Court (1976) 16 Cal.3d 392,
120, app dom. Kobo v Agrcsdrusal Relations Bd. (19707429 U5, 802, see also Sev. 3534, Crv. (1),
[hos m oour view. the :C})i‘-_'l{h' reguirement under Secoon 315 that the vaiform standards he
adopted supersedes any general provision autharizing the boards 1o ser srandards and odopt

rCQHLHIUﬂx

9990 12G:i0] LIGBLEEITG WD OHY w0y GLibT T162-22-

o]



Honorabie Curren D, Price Jo. — Tequest #1124437 — age 10

WUT ORIION thac if che unitorm siandards are uropcr'lr adopted ".w}- e

Ii"hu;\. bodn
Subatance Abuse Coardimasen Conmmicee, the healing arts boards are reguired 1o

smplemens then,
Vb frdly Yo,
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© Uniform Standards Related to Substance-Abusing Licensees (Bus. & Prof. Code,

§§315-315.4)
Executive Summary
Issues

You asked us to review Legislative Counsel’s letter of October 27, 2011, which rendered
certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was
created by Business and Professions Code section 315 to formulate uniform standards for use
by the healing arts boards to deal with substance-abusing licensees. Legislative Counsel opined

that:

(1) SACC was required to formally promulgate the uniform standards as regulations pursuant to
the Administrative Procedures Act (APA), and

(2) the healing arts boards are required to use such standards under Business and Professions
Code sections 315,

Summary of Responses

With respect to question (1), we see things differently from Legislative Counsel, in two

respects.

First, we believe that SACC’s adoption of uniform standards does not need to undergo the
formal rule-making process under the APA. While other laws could potentially require the
adoption of regulations when the standards are implemented by the boards (such as statutes
governing particular boards or the APA’s provisions applicable to disciplinary proceedings), we
disagree that section 315 itself triggers the need to issue the uniform standards as regulations.

Second, even assuming the uniform standards must be adopted as regulations, we disagree with
Legislative Counsel’s apparent assumption that SACC would issue the regulations under
section 315. The legislative histories of the relevant laws and statutory authorities of the
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individual boards indicate that the boards would issue the regulations to implement the uniform

standards.

egislative Counsel that the healing arls boards must usc the
uniform standards under sections 315, A board cannot simply disregard a specific standard
because it does not like the standard or because it believes that the standard is too cumbersome.
However, some specific uniform standards (hemselves recognize a board’s discretion whether
1o order a particular action in the first place. Thus, boards still retain authority to determine if
| undertake certain types of actions.if permitted under a specific uniform standard.

As Lo question {2), we agree with L

they wil
Statutory Background

In 2008, SACC was legislatively established within the Department of Consumer Affairs Lo
create uniform standards to be used by the healing arts boards- when addressing licensees with
substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a); Stats. 2008, ch. 548

(SB 1441).) By January I, 2010, SACC was required Lo “formulate uniform and specific
standards” in 16 identified areas “that each healing arts board shall use in dealing with
substance-abusing licensees, whether or not a board chooses (o have a formal diversion
program.” (/d. at § 315, subd. (¢).) These 16 standards include requirements for: clinical
diagnostic evaluation of licensees; the temporary removal of the licensee from practice for
clinical diagnostic evaluation and any treatment, and criteria before being permitted to return Lo
practice on a full-time or part-time basis; aspects of drug testing; whether inpatient, outpatient,
or other type of treatment 1s necessary; worksite monitoring requirements and standards;
consequences for major and minor violations; and criteria for a licensee to return to practice and
petition for reinstatement of a full and unrestricted license. (/bid.) SACC meetings to create
these standards are subject to Bagley-Keene Act open meeting requirements. (Id. at subd. (b).)

On March 3, 2009, SACC conducted its first public hearing, which included a discussion of an

overview of the diversion programs, the importance of addressing substance abuse issues for
health care professionals, and the impact of allowing health care professionals who are impaired
to continue 1o practice. (Sen. Com. on Business, Professions, and Economic Development,
Analysis of SB 1172 (201 0-2011 Reg. Sess.), as amended April 12,2010.) During this
meeling, SACC members agreed Lo draft uniform guidelines for each of the standards, and
during subsequent mectings, roundtable discussions were held on the draft uniform standards,
including public comments. (Ibid.) In December 2009, the Department of Consumer Affairs

~ adopted the uniform guidelines for each of the standards required by SB 1441. (Ibid.) These
standards have subsequently been amended by SACC, and the current standards were issued in

April of 2011.

According 1o the author of SB 144) (Ridley-Thomas), the intent of the legislation was Lo

the public by ensuring that, at a minimum, a set of best practices or standards were
adopted by health-care-related boards to deal with practitioners with alcohol or drug problems.
(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as
amended June 16, 2008.) The legislation was also meant to ensure uniformity among the

protecl
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standards established throughout the healing arts licensing boards under the Department of
Consumer Affairs. (/bid.) Specifically, the author explains:

SB 1441 is not attempting to dictate to [the health-related boards]
how to run their diversion programs, but instead sels parameters
for these boards. The following is true to all of these boards’
diversion programs: licensees suffer from alcohol or drug abuse
problems, there is a potential threat to allowing licensees with
substance abuse problems to continue to practice, actual harm is
possible and, sadly, has happened. The failures of the Medical
Board of California’s (MBC) diversion program prove that there
must be consistency when dealing with drug or alcohol issues of

licensees.

(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as
amended June 16, 2008.)

In the view of its author, “[t]his bill allows the boards to continue a measure of self-governance;
the standards for dealing with substance-abusing licensees determined by the commission set a
floor, and boards are permitted to establish regulations above these levels.” (bid.)

In 2010, additional legislation was enacted to further implement section 315. Specifically, it
provided that the healing arts boards, as described in section 315 and with the exception of the
Board of Registered Nursing, “may adopt regulations authorizing the board to order a licensee
on probation or in a diversion program to cease practice for major violations and when the
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and
specific standards adopted and authorized under Section 315.” (Bus. & Prof. Code, § 3154,
subd. (a); Stats. 2010, ch. 517 (SB 1172).) An order to cease practice does not require a formal
hearing and does not constitute a disciplinary action. (/d. § 315.4 subds. (b), (c).)

“According to the author of SB 1172 (Negrete McLoud), this subsequent statute was necessary
“hecause current law does not give boards the authority to order a cease practice.” (Sen. Com.
on Business, Professions, and Economic Development, Analysis of SB [172 (2010-2011 Reg.
Sess.), as amended April 12,2010.) The author explains:
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Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted 1o fully implement these standards. [{] This
bill seeks to provide the statutory authority Lo allow boards 1o
order a licensee 1o cease practice 1f the licensee LeStS positive for
bstance that is prohibited under the terms of the heensee’s

any su
i a major violation is commitied

probation or diversion program,
and while undergoing clinical diagnostic evaluation. ] The
ability of a board to order a licensee Lo cease practice under these
circumstances provides a delicate balance Lo the mherent
confidentiality of diversion programs. The protection of the
public remains the top priority of boards when dealing with
substance abusing licensees.

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as
amended June 22, 2010.)

Legal Analysis

Section 315 should be construed as not requiring that the uniform standards
be adopted as regulations. '

la.

Legislative Counsel opined that SACC must adopt the.uniform standards as regulations under
section 315, because (1) the standards meet the definition of regulations, (2) none of the express
exemptions under Government Code section 11340.9 remove them from the APA rule-making
process, and (3) section 315 contains no express language precluding application of the
rulemaking provisions of the APA. (October 27, 2011 Letter, p. 5.) We have a different view
on the threshold issue of whether the standards qualify as a regulation under section 315.

Under the APA, a regulation is defined as “every rule, regulation, order, or standard of general
application or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency Lo implement, interpret, or make specific the law enforced
or administered by it, or to govern its procedure.” (Gov. Code, § 1 1342.600.) “No state agency
shall issue, utilize, enforce, or attempt O enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, which is a regulation as defined
‘1 Section 11342.600, unless [it has been adopted in compliance with the APA].” (/d.

§ 11340.5, subd. (a).) This requirement cannot be superseded or modified by subsequent
legislation, unless the statute does so expressly. (/d. § 11346, subd. (a).)

{ 1o the APA has two identifying characteristics. First, the agency

y generally, rather than in a specific case. Second, the rule must
secific the law enforced or administered by [the agencyl, or. ..
» (Morning Star Co. v. State Bd. of Equalization (2000) 38

An agency standard subjec
must intend its rule to appl
“implement, interpret, or make sj
govern [the agency’s] procedure.
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Cal.4th 324, 333, quoting Tidewater Marine Western, Inc. el al. v. Bradshaw (1996) 14 Cal.4th
35 571

Whether a particular standard or rule is a regulation requiring APA compliance depends on the
facts of each case, considering the rule in question, and the applicable statutory scheme.
Generally speaking, courts tend to readily find the need for such compliance. We understand
that certain healing arts boards have already adopted regulations incorporating the uniform
standards. (See, ¢.g., Cal. Code Regs., tit. 16, § 4147 [Board of Occupational Therapy].) This
approach is understandable in light of the usually broad requirement that agency rules be
adopted as regulations and, as noted below, may be required by other laws when they are
implemented by the boards. Here, however, the wording and intent of section 315 indicate the
Legislature did not intend that the initial act of formulating and adopting the uniform standards

is within the purview of the formal APA rule-making process.

“The fundamental rule of statutory construction is that the court should ascertain the intent of
the Legislature so as to effectuate the purpose of the law.” (Bodell Const. Co. v. Trustees of
California State Universiry (1998) 62 Cal.App.4th 1508, 1515.) In determining that intent,
courts “first examine the words of the statute itself. Under the so-called ‘plain meaning’ rule,
courts seek 1o give the words employed by the Legislature their usual and ordinary meaning. If
the language of the statute is clear and unambiguous, there is no need for construction.
However, the ‘plain meaning’ rule does not prohibit a court from determining whether the
literal meaning of a statute comports with its purpose. If the terms of the statute provide no
definitive answer, then courts may resort to extrinsic sources, including the ostensible objects to
be achieved and the legislative history.” (/bid. [citations omitted].) Courts “must select the
construction that comports most closely with the apparent intent of the Legislature, with a view
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation
that would lead to absurd consequences.” (/bid. [citation omitted].) “The legislative purpose
will not be sacrificed to a literal construction of any part of the statute.” (/bid.)

In Paleski v. State Department of Health Services (2006) 144 Cal. App.4th 713, the Court of
Appeal applied these rules of statutory construction and found that the challenged agency
criteria were not required to be adopted as regulations under the APA. (/d. at pp. 728-729.) In
Paleski, plaintiff challenged an agency’s criteria for the prescription of certain drugs because
the department had not promulgated them in compliance with the APA. (Ibid.) The statute,
however, expressly authorized the criteria to be effectuated by publishing them in a manual.
(Ibid.) According Lo the court, the “necessary effect” of this language was that the Legislature -
did not intend for the broader notice procedure of the APA to apply when the agency issued the

criteria. (/bid.)

Similar reasoning should apply here. Under the plain meaning of section 315, SACC was
legislatively established Lo create uniform standards to be used by the healing arts boards when
addressing licensees with substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a).)
The intent of the legislation was to protect the public and (o ensure that minimum standards arc
met and to ensure uniformity among the standards cstablished throughout the healing arts
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licensing boards under the Department of Consumer affairs. (Assem. Com. on Business and
Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) In
[ormulating these uniform standards, SACC was subject 1o the Bagley-Keene Act, which
requires noticed public meetings. Many roundtable discussions were held on the draft uniform
standards, including public velling and public comments. In that way, the affected community
learned about the standards and had the opportunity to comment. This is 4 prime requirement
and purpose of the APA rule-making process (sec Gov. Code, § 11343 ef seq. ), but it has
already been fulfilled by the procedures sel forth in section 315. To now require SACC Lo
repeal that process by promulgating the standards as regulations would make little sense and be
duplicative.

Nor does the process for the formulation of the standards set forth in section 315 comport with
the other purposes and procedures of the APA, During the APA rule-making process, an
agency must provide various reasons, justifications, analyses, and supporting evidence for the
proposed regulation. (Gov. Code, § 11346.2.) Those provisions and other provisions of the
APA are intended to address the proliferation, content, and effect of regulations proposed by
administrative agencies. (/d. §§ 1 1340, 11340.1.) Here, the agency is not proposing to adopt
the uniform standards. The Legislature has required that the standards adopted by SACC, be
‘uniform, and be used by the boards. Given this statutory mandate that they be implemented,
subjecting the uniform standards to substantive review under the APA again makes little sense.'

1b.  The SACC would not be the rule-making entity, even if the u niform standards
would have to be adopted as regulations.

assuming that APA compliance was required under section 315, it is doubtful that SACC
carry the responsibility to adopt regulations. The second component of a regulation
requires that the rule must “implement, interpret, or make specific the law enforced or.

administered by [the agency], or . . . govern [the agency’s] procedure.” (Morning Star Co.,

supra, 38 Cal.4th at p. 333.) Here, SACC was mandated 1o create the uniform standards to be

used by separate boards; the SACC’s creation of the uniform standards does not implement,

Even
would

' Even though the standards do not have Lo be promulgated as regulations by SACC under
section 315, this does not mean that certain regulations would not arguably be required on the
part of some or all of the boards under other statutory schemes, such as the laws applicable to a
particular board or the APA’s provisions on quasi-adjudicatory proceedings. This type of
analysis would require a fact specific, case-by-case study of each board’s practices and s
regulatory scheme and may include consideration of: (1) whether a board’s statutory authority
requires the adoption of regulations related to actions against substance-abusing licensees, (2)
whether current regulations conflict with the standards, and (3) whether in an administrative
adjudicative setting, the standards are considered “penalties” and thus must be adopted as
regulations under section 11425.50, subdivision (e}, of the Government Code,.
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interpret, or make any law more specific. (Bus. & Prof. Code, § 315, subds. (a), (¢).) The only
express statutory role of the SACC is to determine the uniform standards in the first place.”

The boards are then required to use and apply the standards and have much clearer authority to
adopt regulations. “Each of the boards [within the Department of Consumer Affairs] exists as a
separate unit, and has the function of setting standards, holding meetings, and setting dates
thereof, preparing and conducting exammations, passing upon applicants, conducting
investigations of violations of laws under its jurisdiction, issuing citations and hold hearings for
the revocation of licenses, and the imposing of penalties following such hearings, in so far as
these powers are given by statute to each respective board.” (Bus. & Prof, Code, § 108.)

The legislative history for section 315 also supports this conclusion. According to its author,
section 315 was adopted to protect the public by ensuring that, at a m inimum, a set of best
practices or standards were adopred by health care related boards to deal with practitioners
with alcohol or drug problems. (Assem. Com. on Business and Professions, Analysis of SB
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis added.)® Practically
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs) to draft
regulations applicable to all boards, given that they are unique and deal with different subject
areas, unless such regulations were adopted wholesale, on a one-size-fits-all basis. As

_ explained below, while the healing arts boards must use the standards, they only have to use the

ones that apply to their procedures.

Thus, while section 315 does not require regulations to initially adopt the standards, the boards
(and not SACC) would more reasonably be tasked with this responsibility.

2, The healing arts boards must use the uniform standards to the extent that they
apply.

The original language of section 315 is clear that the standards must be used. (Bus. & Prof.
Code, § 315, subd. (a) [“uniform standards that will be used by healing arts boards”], subd. (b)
[“uniform standards . . . that each healing arts board shall use in dealing with substance-abusing
licenses”].) Legislative Counsel was asked to opine on whether subsequent legislation (Bus. &
Prof. Code, § 315.4) somehow made these uniform standards discretionary. We agree with

2 The SACC is a committee formed by various executive officers of healing arts boards and
other public officials formed within the Department of Consumer Affairs. (Bus. & Prof. Code,
§ 315, subds. (a).)

5 As discussed shortly, the legislative history for follow-up legislation similarly explains that its
purpose was to provide statutory authority for some healing arts boards (o issue regulations to
implement certain of the uniform standards. (Sen. Com. on Business, Professions, and
Economic Development, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended April 12,

2010.)
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Legislative Counsel’s conclusion (hal section 3 15.4 did not make the uniform standards

optional. (Oct. 27,2011, Letter, p.5.)

Section 315.4 was enacled two years d fler section 315, and provides that that the healing arts
boards, as described in section 315 and with the exception of the Board of Registered Nursing,
“may adopt regulations authorizing the board 1o order a licensee on probation or in a diversion
program Lo cease practice for major violations and when the board orders u licensee Lo undergo
a clinical diagnostic evaluation pursuant Lo the uniform and specific standards adopted and
authorized under Section 315.7 (Bus. & Prof. Code, § 315.4, subd. (a); Stats. 2010, ch. 517,
(SB 1172).) i a board adopts such regulations, there 1s nothing to indicate that use of uniform
standards created under section 315 18 optional. Such an interpretation would be contrary to the
legislative intent. Section 3 14.5 was enacted for the limited purpose 10 give boards the
authority to order a licensee L0 cease practice, as this was not provided for in section 315. (Sen.
Com. on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-2011

2,2010.) By no means was the intent 10 transform the

Reg. Sess.), as amended April 12,2
mandatory uniform standards of section 315 into optional suggestions. As the author explains:

Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. []} This
bill seeks to provide the statutory authority to allow boards to
order a licensee to cease practice if the licensee tests positive for
any substance that 1s prohibited under the terms of the licensee’s
probation or diversion program, if a major violation is committed
and while undergoing clinical diagnostic evaluation.

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended June 22,

2010.)

In addition, some specific uniform standards themselves recognize a board’s discretion whether
{0 order a particular action in the first place. (See e.g. Uniform Standard # 1 [“If a healing arts
hoard orders a licensee . . . 10 undergo a clinical diagnosis evaluation, the following applies: ...
“.) The standards must be applied, however, if a board undertakes a particular practice or
orders an action covered by the standards. A determination regarding a board’s specific
application (or not) of certain uniform standards would have to be based on a fact specific, case-
by-case review of each board and its regulatory scheme. However, once 4 board implements a
procedure covered by the uniform standards, it cannot disregard the applicable uniform standard

because it disagrees with the standard’s substance.
Conclusion

section 315 can be read to preclude the necessity (o

For the reasons stated above, N our view,
And even if regulations were

ations when the uniform standards are issued mnitially.

adopt regul
SACC would not be tasked with this responsibility. We also

required under section 315,
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believe that the healing arts boards must use the uniform standards where an agency undertakes

an action covered by the standards.

Please feel free to contact me if you have any questions or would like to discuss the above.

KAL

ce: Peter K. Southworth, Supervising Deputy Attorney General









Board of Psychology
Proposed Language

Proposed changes are shown by underlining for new text and strikethrough for deleted
text.

DISCIPLINARY GUIDELINES AND UNIFORM
STANDARDS RELATED TO SUBSTANCE ABUSE

Section 1397.12 of Division 13.1 of Title 16 of the California Code of Regulations is
renumbered as section 1395.2 to now be included in Article 7, and amended to read:

Previously Approved language, showing changes

Option 1

§139712: § 1395.2. Disciplinary Guidelines and Uniform Standards Related to
Substance Abuse.
(a) In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-diseiplinary-guidelines-entitled and
apply the Disciplinary Guidelines_and “Uniform Standards Related to Substance Abuse,”
as-amended-2/07>> (June 2012) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describe
the mandatory conditions_that apply to a substance abusing licensee, except that the

Board may impose more restrictive conditions if necessary to protect the public.

(b) If the conduct found to be grounds for discipline involves drugs and/or alcohol, the
licensee shall be presumed to be a substance-abusing licensee for purposes of section 315
of the Code. If the licensee does not rebut that presumption. in addition to any and all
relevant terms and conditions contained in the Disciplinary Guidelines, the Uniform
Standards Related to Substance Abuse shall apply as written and be used in the order

placing the license on probation.

(c) Deviation from these Disciplinary Gguidelines-and-erdess, including the standard
terms of probation, is appropriate where the Board of Psychology in its sole discretion
determines that the facts of the particular case warrant such a deviation; -for example: the
presence of mitigating or aggravating factors; the age of the case; or evidentiary problems
issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(e), Government Code.

| Deleted: z violation

| Deleted: for a substance abusing
| licensee
| Deleted: unless the licensee establishes

that, in his or her particular case,
mﬂr;_pr_l:ll_e_pubilc mglcclmn can ht.

ofa \pu.]I'L slam!a:d asatermof
probation

| Deleted: Notwithstanding subsection

(b), or where an order is required by
statute,

| Formatted: Strikethrough
| Deleted: Uniform Standards and

| Formatted: Strikethrough






Option 2

§1397-12: § 1395.2. Disciplinary Guidelines_ and Uniform Standards Related to
Substance Abuse.
(a) In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-diseiplinary-guidelines-entitled and
apply the Disciplinary Guidelines_and “Uniform Standards Related to Substance Abuse,”
as-amended-2/07 (June 2012) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters: the Uniform Standards describe
the mandatory conditions that apply to a substance abusing licensee. ex cept that the
Board may impose more restrictive conditions if necessary to protect the public,

(b) If a licensee has not yet been identified as a substance-abusing licensee (for example,
through stipulation) where the grounds for discipline involve drugs and/or alcohol, a
clinical diagnostic evaluation shall be ordered and the remaining provisions of the
Uniform Standards may, in the discretion of the Board, be made contingent upon a
clinical diagnostic evaluator’s report that the individual is a substance-abusing licensee.
The clinical diagnostic evaluator’s report shall be submitted in its entirety to the board.

() Deviation from these Disciplinary Gguidelines-and-erdets, including the standard
terms of probation, is appropriate where the Board of Psychology in its sole discretion
determines that the facts of the particular case warrant such a deviation; -for example: the
presence of mitigating or aggravating factors; the age of the case; or evidentiary preblems
ISSUES.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2064, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(e), Government Code.







Option 3

§139712: § 1395.2. Uniform Standards Related to Substance Abuse and
Disciplinary Guidelines.

(a) In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-diseiplinary-guidelines-entitled and
apply the Disciplinary Guidelines_and “Uniform Standards Related to Substance Abuse,”
as-amended-2/07>> (June 2012) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters: the Uniform Standards describe

Board may impose more restrictive conditions if necessary to protect the public.

(b) If after notice and hearing conducted in accordance with Chapter 5, Part 1, Division 3,
Title 2 of the Government Code (commencing with section 11500), the Board finds that
the evidence establishes that an individual is a substance-abusing licensee, in addition to
any and all relevant terms and conditions contained in the Disciplinary Guidelines, the
Uniform Standards Related to Substance Abuse shall apply as written and be used in the

order placing the license on probation.

(c) Deviation from these Disciplinary Gguidelines-and-erders, including the standard
terms of probation, is appropriate where the Board of Psychology in its sole discretion
determines that the facts of the particular case warrant such a deviation; -for example: the
presence of mitigating or aggravating factors; the age of the case; or evidentiary problems
issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(¢e), Government Code.













Department of Consumer Affairs
Board of Psychology
Proposed Language

Proposed changes arc shown by underlining for new text and steiethrough for deleted
text.

UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE AND
DISCIPLINARY GUIDELINES

Section 1397.12 of Division 13.1 of Title 16 of the California Code of Regulations is
renumbered as section 1395.2 10 now be included in Article 7. and amended to read:

§ 12, § 1395.2. Uniform Standards Related to Substance Abuse and
Disciplinary Guidelines.

(a) In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider iseiplinary-cuidelines-ent and
apply the “Uniform Qtandards Related to Substance Abuse and Disciplinary Guidelines,”
as-amended-2/07~ (February 2011) which are hereby incorporated by reference. The
Disciplinary Guidelines apply 1o all disciplinary matters; the Uniform Standards describe

the consequences that apply to a substance abusing licensee.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the licensee shall
be presumed to be a substance-abusing licensee for purposes of section 315 of the Code.
If the licensee does not rebut that presumption the Uniform Standards for a substance
abusing licensee shall & Iv unless the licensee establishes that, in his or her particular
case, appropriate public protection can be provided with modification or exclusion ofa

specific standard as a term of probation.

(c) Notwithstanding subsection (b), or where an order is required by statute. dBeviation
from these Uniform Standards and Disciplinary Gguidelines and orders, including the
standard terms of probation, is appropriate where the Board of Psychology in its sole
discretion determines that the facts of the particular case warrant such a deviation; -for

example: the presence of mitigating or aggravating factors; the age of the case; or
evidentiary preblems issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2,315.4. 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2064, 2964.3, 2964.5, 2064.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(¢), Government Code.
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Roard of Psychology

UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE
AND DISCIPLINARY GUIDELINIS

Article 7. Standards Related to Denial, Discipline, and Reinstatement of Licenses

§ 1395.2. Uniform Standards Related to Substance Abuse and Disciplinary
Guidelines. .

In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.). the Board of Psychology shall consider and apply the “Uniform Standards Related
1o Substance Abuse and Disciplinary Guidelines.” ( February 2011) which are hereby
incorporated by reference. The Disciplinary Guidelines apply to all disciplinary matters;

the Uniform Standards describe the consequences that apply to a substance abusing
licensee.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the licensee shall
be presumed to be a substance-abusing licensee for purposes of section 315 of the Code.
If the licensee does not rebut that presumption, the Uniform Standards for a substance
abusing licensee shall apply unless the licensee establishes that, in his or her particular
case, appropriate public protection can be provided with modification or exclusion of a

specific standard as a term of probation.

(c) Notwithstanding subsection (b). or where an order is required by statute. deviation
from these Uniform Standards and Disciplinary Guidelines and orders, including the
standard terms of probation, 1s appropriate where the Board of Psychology in its sole
discretion determines that the facts of the particular case warrant such a deviation; -for
example: the presence of mitigating or aggravating factors; the age of the case; or
evidentiary issues.

NOTE: Authority cited: Section 2930. Business and Professions Code. Reference:
Qections 315.315.2,3.15.4, 20960, 2960.05, 2960.1. 2060.5. 2960.6. 2961, 2962 2963,
2064, 2964.3, 2964.5. 2064.6. 2965, 2966 and 2069, Business and Professions Code; and

Qection 11425.50(e), Government Code.




L. INTRODUCTION

The Board of Psychology of the California Department of Consumer Affairs
(hereinafter “the Board”) is a consumer protection agency with the primary
mission priority of protecting consumers of psychological services from
potentially-harmful-practices-unsafe, incompetent, or negligent practitioners
in exercising its licensing, regulatory, and disciplinary functions. In keeping
with its mandate to protect this particularly vulnerable population, the
Board has adopted the following recommended guidelines for disciplinary
orders and conditions of probation for violations of the Psychology
Licensing Law._This document. designed for use by administrative law
iudges, attorneys. psychologists, registered psychologists, psychology
assistants. and others involved in the disciplinary process, and ultimately
the Board, may be revised from time to time.

For purposes of this document, the term “license” includes a psychology
assistant registration and registered psychologist registration. The terms
and conditions of probation are divided into two general categories:

(1) Standard Conditions are those conditions of probation which will
aenerally appear in all cases involving probation as a standard term and
condition; and

(2) Optional Conditions are those conditions that address the specific
circumstances of the case and require discretion to be exercised
depending on the nature and circumstances of a particular case.

Except as provided in the Uniform Standards Related to Substance Abuse,
the The Board recognizes that an rare individual case may necessitate a
departure from these guidelines for disciplinary orders. However, in such a
rare case, the mitigating or aggravating circumstances must be detailed in
the “Finding of Fact,” which is in every Proposed Decision, so that the
circumstances can be better understood and evaluated by the Board
before final action is taken.

If at the time of hearing, the Administrative Law Judge finds that the
respondent, for any reason, is not capable of safe practice, the Board
expects outright revocation or denial of the license. This is particularly true
in any case of patient sexual abuse. In less egregious cases, a stayed
revocation with probation pursuant to the attached Penalty Guidelines

would be appropriate.



A UNIFORM STANDARDS FOR THOSE LICENSEES WHOSE LICENSE
IS ON PROBATION DUE TO A SUBSTANCE ABUSE PROBLEM

the consequences that a lytoa

nd to have commitied a violation or
bstance abuse. 1 the conduct found to be a violation
icohol, the applicant or licensee shall be yresumed to be a
{ section 315 of the Code.
1f the applicant O on. the Uniform Standards
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dification or exclusion of a s yecific stan

srobation. Exce { where an order is re uired by statute. deviation from these
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sarticular case warrant such a deviation. The Board may
conditions if necessary to protect the public.

Clinical Diagnostic Evaluations: [Uniform Standard #1]

Whenever a licensee is ordered to undergo a clinical diagnostic evaluation, the
evaluator shall be a licensed practitioner who holds a valid. unresiricted license to
conduct clinical diagnostic evaluations, and has three (3) years experience in

dl MO s e

providing evaluations ol health care | p_rpi’ess_i(_)gg_ls with substance abuse disorders.




The evaluator shall be approved by the Board, and unless permitted by the Board
or its desienee. shall be a California-licensed psychologist or physician and
sureeon. The evaluations shall be conducted in accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic
evaluations. Unless the presumption that the applicant or licensee is a substance-
abusing applicant or licensee is rebutted. and the public can be adequately
protected, the Board shall order the applicant or licensee to cease any practice of
psychology pending the clinical diagnostic evaluation and a Board determination
upon review of the diagnostic evaluation report that the applicant is safe to begin
or the licensee is safe to return to practice.

Clinical Diagnostic Evaluation Report: [Uniform Standard #1, 6]

The clinical diagnostic evaluation report shall set forth, in the evaluator’s opinion,
whether the licensee has a substance abuse problem, whether the licensee 1s a
threat to himself or herself or others, and recommendations for substance abuse
treatment. practice restrictions. or other recommendations related to the licensee’s

rehabilitation and safe practice.

The evaluator shall not have had a financial, personal, business or other
relationship with the_licensee. within-thelast-five{S)-vears. The evaluator shall
provide an objective. unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat
io himself or herself or others, the evaluator shall notify the board within 24 hours

of such a determination.

For all evaluations, a final written report shall be provided to the board no later
than ten (10) days from the date the evaluator is assigned the matter unless the
evaluator requests additional information to complete the evaluation. not to exceed

30 days.

The Board shall review the clinical diagnostic evaluation to help determine
whether or not the licensee is safe to return to either part-time or full-time practice
and what restrictions or recommendations should be imposed on the licensee
based on the application of the following criteria:

License type, licensee’s history, documented length of sobriety. scope and pattern
of substance abuse, treatment history, medical history. current medical condition,
nature, duration and severity of substance abuse problem, and whether the licensec
is a threat to himself or herself or others.




When determining if the licensee should be rec uired to participate in inpatient.
outpatient or any other type of treatment. the Board shall take into consideration
the recommendation of the clinical diagnostic evaluation. licensc type. licensee’s
history, length of sobriety. scope and patiern of substance abuse. treatment histor
medical history, current medical condition, nature. duration and severity of
hether the licensee 1s a threat 10 himself or herself or others.

r

substance abuse and W

Group Support Meetings: [Uniform Standard #5]
The Board may order support group attendance. and may
facilitated.
If the board requires a licensee to participate in group support meetings. either
because it is the decision of the Board or it i$ within the discretion of the Board
staff when determining the nature of group support meetings, the following shall
apply:
1. When determining the frequency of req uired group meeting attendance. the
board shall give consideration to the following:

e the licensee’s history;

e the documented length of sobriety/time that has elapsed since substance

usc,

require that group be

the recommendation of the clinical evaluator:;

the scope and pattern of use:
the licensee’s treatment history: and,

e the nature, duration, and severity of substance abuse.
2. Group Meetin Facilitator Qualifications and Requirements. I ordering a
facilitated group support meeting, the following shall apply:
a. The meeting facilitator must have a minimum of three (3) vears experience in
the treatment and rehabilitation of substance abuse, and shall be licensed or
certified by the state or other nationally certified organizations.
b. The meeting facilitator must not have had a financial relationship. personal
relationship. or business relationship with the licensee. inthelastfive5)-years:
¢. The group mecting facilitator shall provide to the board a signed document
showing the licensee’s name, the group name, the date and location of the
meeting. the licensee’s attendance. and the licensee’s level of participation and
progress.

d. The facilitator shall report any unexcused absence within 24 hours.

e © ©

Worksite Monitor Requirements: [Uniform Standard # 7]

If the Board determines {hat a worksite monitor is necessary for a particular
licensee, the worksite monitor must meet the following requirements 1o be
considered for approval by the Board:




The worksite monitor shall not have a current or former financial, personal. or
familial relationship with the licensee. or other relationship that could reasonably
be expected to compromise the ability of the monitor to render impartial and
unbiased reports to the Board. If it is impractical for anyone but the licensee’s
emplover to serve as the worksite monitor, this requirement may be waived by the
Board; however, under no circumstances shall a licensee’s worksite monitor be an
employee or supervisee of the licensee.

The worksite monitor’s license scope of practice shall include the scope of
practice of the licensee who is being monitored or be another health care
professional if no monitor with like scope of practice is available.

The worksite monitor shall have an active unrestricted license, with no
disciplinary action within the last five (5) vears.

The worksite monitor shall sign an affirmation that he or she has reviewed the
terms and conditions of the licensee’s disciplinary order and agrees to monitor the
licensee as set forth by the Board.

The worksite monitor must adhere to the following required methods of
monitoring the licensee:

a) Have face-to-face contact with the licensee in the work environment on as
frequent a basis as determined by the Board, but at least once per week.

b) Interview other staff in the office regarding the licensee’s behavior, if

applicable.
¢) Review the licensee’s work attendance and behavior.

Reporting by the worksite monitor to the Board shall be as follows:

Any suspected substance abuse must be orally reported to the Board and the
licensee’s employer within one (1) business day of occurrence. If occurrence is
not during the Board’s normal business hours the oral report must be within one
(1) hour of the next business day. A written report shall be submitted to the Board

within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include: the licensee’s name; license
number: worksite monitor’s name and signature; worksite monitor’s license
number; worksite location(s); dates licensee had face-to-face contact with monitor;
worksite staff interviewed, if applicable: attendance report; any change in behavior
and/or personal habits; any indicators that can lead to suspected substance abuse.




The licensee shall complete the required consent forms and sien an agreement
with the worksite monitor and the Board 1o allow the Board to communicate with
the worksite monitor.

Maijor and Minor Violations: [Uniform Standard # 9, 10]

If a licensee commils a major violation. the Board may order the licensee 10 cease
any practice of psychology. inform the licensee that he or she has been so ordered
and that he or she may not practice unless notified by the Board. and refer the
matier for disciplinary action or other action as determined by the Board.

Major Violations include. but are not limited to. the following:

1. Failure to complete a board-ordered program:

2. Failure to undergo a required clinical diagnostic evaluation:

3. Committing multiple minor violations of probation conditions and terms:
4. Treating a patient while under the influence of drugs or alcohol:

3, Committing any drug or alcohol offense that is a violation of the Business
and Professions Code. or other state or federal law:

6. Failure to obtain biological testing for substance abuse when ordered:

7. Testine positive for a banned substance: '

8. Knowingly using, making. altering or possessing any object or nroduct in

such a way as 10 defraud a drug test desiened to detect the presence of alcohol or a
controlled substance. :

If a licensee commits a minor violation, the Board shall determine what action 1s

appropriate.

Minor Violations include. but are not limited 1o. the following:

Failure 1o submit required documentation in a timely manner;
Unexcused attendanee absence from at required meelings:

Failure to contact a monitor as required:
Any other violations that do not present an immediate threat to the licensee

ol o

or to the public.

DRUG TESTING STANDARDS [Uniform Standard #4, 8, 9,]

If a licensee tests positive for a banned substance, the Board shall order that the

licensee cease any practice of psychology. and contact the licensee to inform him
or her that he or she has been ordered 1o cease practice and that he or she may not

practice until the Board determines that he or she is able to safely practice. The



Board shall also notify the licensee’s employer that the licensee has been ordered
{0 cease practice, and that he or she may not practice until the Board determines
that he or she is able to safely practice. The Board shall determine whether the
positive alcohol or drug test is. in fact. evidence of prohibited use, a major
violation. If not, the Board shall immediately lift the cease practice order.

The following drug testing standards shall apply to each licensee subject to drug
testing:

1. Iicensees shall be randomly alcohol or drug tested at least 52 times per
vear for the first year or probation, and at any time as directed by the board. After
the first vear. licensees who are practicing, shall be randomly alcohol or drug
tested at least 36 times per vear, and at any time as directed by the board.

z Alcohol or drug testing may be required on any day. includiné weekends
and holidays.

3. Except when directed. the scheduling of alcohol or druge tests shall be done
on a random basis. preferably by a computer program.

4. Licensees shall be required to make daily contact as directed to determine if
alcohol or drug testing is required.

5. Licensees shall be alcohol or drug tested on the date of notification as
directed by the board. '

6. Specimen collectors must either be certified by the Drug and Alcohol
Testine Industry Association or have completed the training required to serve as a
collector for the U.S. Department of Transportation.

7. Specimen collectors shall adhere to the current U.S. Department of
Transportation Specimen Collection Guidelines.

8. Testing locations shall comply with the Urine Specimen Collection
Guidelines published by the U.S. Department of Transportation. regardless of the
type of test administered.

9. Collection of specimens shall be observed.

10.  Prior to vacation or absence, alternative alcohol or drug testing location(s)
must be approved by the board.




11. Laboratories shall be certified and accredited by the U.S. Department of
Health and Human Services.

A collection site must submit a specimen to the laboratory within one (1) business
day of receipt. A chain of custody shall be used on all specimens. The laboratory
shall process results and provide leoally defensible test results within seven (7)
davs of receipt of the specimen. T he Board will be notified of non-negative test
results within one (1) business day and will be notified of negative test results

within seven (7) business days.

B. DISCIPLINARY GUIDELINES

[L. GENERAL CONSIDERATIONS

Factors 1o be Considered - In determining whether revocation. suspension or probation 18
to be imposed in a given case. factors such as the following should be considered:

1. Nature and severity of the aci(s). offense(s). or crime(s) under consideration.
7. Actual or potential harm to any consumer. client or the general public.

3 Prior record of discipline or citations.

4. Number and/or variety of current violations.

5

6

7

Mitigation and aggravation evidence.

Rehabilitation evidence.
In the case of a criminal conviction, compliance with terms of sentence and/or courl-

ordered probation.

8 Overall criminal record.

9. Time passed since the act(s) or offense( s) occurred.

10. Whether or not the respondent cooperated with the Board’s investi gation, other law
enforcement or regulatory agencies, and/or the injured parties.

11. Recognition by respondent of his or her wronedoing and demonstration of correclive

action to prevenl recurrence.

Pursuant to section 2960.1 of the Code (set out below in the Penalty Guidelines). any
proposed decision or decision that contains any finding of fact that the licensee or
registrant engaged in any act of sexual contact, when that act is with a patient. or with a
former patient within two years following termination of therapy. shall contain an order
of revocation. The revocation shall not be stayed by the administrative law judge.

Pursuant to section 2964.3 of the Code. any person required 1o register as a sex offender
pursuant {0 Section 290 of the Penal Code, is not eligible for licensure or registration by

the board.




11. PENALTY GUIDELINES

. The general
bases for discipline are listed by statute number in the Business &
Professions Code. An accusation, statement of issues, or other charding
document may also allege violations of other related statutes or
requlations. The bases are followed by the Board-determined penalty,
including the names and numbers for the optional terms and conditions.
The standard terms of probation as stated shall be included in all decisions

wihirh_~orracnondswith-a-nd mhar tindar the chanter “Tarme_and
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__Except as provided in the Uniform Standards Related
to Substance Abuse, the Fhe Board recognizes that the penalties and
conditions of probation listed are merely guidelines and that individual
cases will necessitate variations that take into account unique
circumstances.

If there are deviations or omissions from the guidelines in formulating a
Proposed Decision, the Board requires that the Administrative Law Judge
hearing the case include an explanation of the deviations or omissions in
the Proposed Decision so that the circumstances can be better understood
by the Board during its review and consideration of the Proposed Decision

for final action.

Business and Professions Code § 2960

2960 GENERAL UNPROFESSIONAL CONDUCT —Enacted
3/30/94

MAXIMUM QHM%%%&%WWW
igdip o : .

Penalty: Revocation: denial of license or registration.

MINIMUM: Uﬁprefessienalﬂ-)nd-ua—i-nvelvi-ng--i nappropriate-behavior

resulting-in-minimal-er-no-harm-to patient(s)-

11



Penalty:

Revocation stayed. Depending upon the circumstances,
up to 5 year probation, psychological evaluation and/or
therapy if appropriate (2) and (7), California Psychology

. Supplemental Examination (CPSE) (8), and standard

terms and conditions (1 5-2830)

2960(a)  CONVICTION OF A CRIME SUBSTANTIALLY RELATED
TO THE PRACTICE OF PSYCHOLOGY - Enacted H4/67-for
convictions invelving-moral _turpitude—Amended-1/4/76
E - . ;
psychology-

MAXIMUM:

Penalty:
MINIMUM:

Penalty:

~ orviction-of-a-6f i ;
‘ i e aga e pe|se_n|e:
to-patient(s):

Revocation: denial of license or registration application.

( ;nr\uir‘ﬁnn ~f nthar crime-rest N
Ty rorJii T ol el T I TN T AT

harm-to-patient(s):
Revocation stayed. 5 year probation, billing monitor (if
financial crime) (4), therapy (7), CPSE (8), restitution (if

appropriate) (9), eemmum%wser—wee%%,—and standard
terms and conditions (1 5-2930).

2960(b) USE OF CONTROLLED SUBSTANCE OR ALCOHOL IN A
DANGEROUS MANNER

MAXIMUM:

Penalty:
MINIMUM:

Penalty:

Revocation; denial of license or registration application.

Abuse@ialeehe%eeﬂ#el@epsubstaﬂee%%&e*tem
il ol I b oloiieal : i
Revocation stayed, 5 year probation, physical

examination (if appropriate) (3), practice monitor (4),
psychological evaluation and ongoing therapy (if




appropriate) (2) and (7), clinical diagnostic evaluation
(10), participation in an alcohol/drug abuse treatment

program (4+611) and continding-therapy-with-a

ongoing support group (4412), abstain from all non-
prescribed, controlled drugs and alcohol/biological fluid
and specimen testing (4213), and standard terms and
conditions (15-29830).

2960(c) FRAUDULENTLY OR NEGLECTFULLY
MISREPRESENTING THE TYPE OR STATUS OF LICENSE
OR REGISTRATION ACTUALLY HELD

MAXIMUM: Mmeppesema%leﬁei-staws%esu%&ﬁg-m%bstan%#ha%
to patient(s).

Penalty-
MINIMUM:

Penalty:

Revocation; denial of license or registration applieation.
harm-to-patient(s)-

Revocation stayed, 5 year probation, community-service
(44}, and standard terms and conditions (15-2830).

2960(d) IMPERSONATING ANOTHER PERSON HOLDING A
PSYCHOLOGY LICENSE OR ALLOWING ANOTHER
PERSON TO USE HIS OR HER LICENSE OR
REGISTRATION

MAXIMUM:

Penalty:
MINIMUM:

Penalty:

. . 1 il
patient(s):
Revocation: denial of license or registration application.
impersonation-oF use-resulting-in-minimal-or-no-harm-to
patient(s)-

Revocation stayed, 5 year probation, psychological
evaluation (2), CPSE (8), community-service-{14); and

standard terms and conditions (15-2930).




2960(e) PROCURING A LICENSE BY FRAUD OR DECEPTION

Penalty: Revocation is the only suitable penalty inasmuch as the
license would not have been issued but for the fraud or
deception. If the fraud is substantiated prior to issuance
of the license or registration, then denial of the
application is the only suitable penalty.

2960(f) ACCEPTING REMUNERATION OR PAYING FOR
REFERRALS TO OTHER PROFESSIONALS -Enacted

M&B{#enneﬂy—subdwisaen{eﬂ

MAXIMUM: WWW
sl o ol ontle)
Penalby: Revocation, denial of license or registration application.

MINIMUM: %Wmﬁmw%e@m&m%um@
i | ente):

Penalty: Revocation stayed, 5 year probation, billing monitor (4),
CPSE (8), and standard terms and conditions (15-

2930).

2960(g) VIOLATING SECTION 17500 OF THE BUSINESS AND
PROFESSIONS CODE REGARDING ADVERTISING

Repeated infractions of statute regarding advertising.

Penalty: Revocation stayed, 5 year probation, eemmum%yuse%e
{4) and standard terms and conditions (15-2930).

2960(h) VIOLATION OF CONFIDENTIALITY - Enacted-1/1/68
MAXIMUM: untawf&uyudiw@ngmfe%maﬁewew%m{r&bs%anﬁal
Penalty: Revocation, denial of license or registration application.

MINIMUM: U-nlaMul-lH-ivulgmg-—inf{aﬂnati-enﬁtesmmm p-minimal-er
no harm-to-patient(s)-



Revocation stayed, 5 year probation, practice monitor
(4), CPSE (8), and standard terms and conditions (15-
2930).

2960(i) VIOLATION OF RULES OF PROFESSIONAL CONDUCT
_ fFQR—E—XANHlEHQEAﬂQN‘%SEGW%
INTERPERSONAL-RELATIONSHIP) -Enacted-1/1/68
5 | bdivision{h)!

See 2980
MAXIMUM: Revocation; denial of license or registration.

MINIMUM: Revocation stayed. Depending upon the circumstances.
up to 5 year probation, psychological evaluation and/or
therapy if appropriate (2) and (7). California Psychology
Supplemental Examination (CPSE) (8). and standard
terms and conditions (15-30).

2960(j) GROSS NEGLIGENCE IN THE PRACTICE OF
PSYCHOLOGY

MAXIMUM: @mm@@ep@e—me&mﬁg%@mm
patient(s).

Penalty: Revocation: denial of license or registration apphication.

MINIMUM: G;ess—neghgeﬂee—Fesumﬂg—m—m*prmqal-ePne—haFm—te
patient(s)-

Penalty: Revocation stayed, 5 year probation, psychological
evaluation prior to resumption of practice (condition
precedent) (2), practice monitor/billing monitor (4),
patient population restriction (if appropriate) (6), therapy
(7), CPSE (8), and standard terms and conditions (15-
2930).

2960(k) VIOLATING ANY PROVISION OF THIS CHAPTER OR
REGULATIONS DULY ADOPTED THEREUNDER --Enacted

11/68{form

No-guidelines- Refer to underlying statute or regulation.



2960(1) AIDING OR ABETTING UNLICENSED PRACTICE

MAXIMUM: MHW—%@%H@—GH}Q%H@—M—BHSEG

1

Penalty: Revocation; denial of license or registration application.

MINIMUM: WWW

WWWM&P&W

Penalty: Revocation stayed, 5 year probation, CPSE (8), and
standard terms and conditions (15-2830).

2960(m) DISCIPLINARY ACTION BY ANOTHER STATE AGAINST A
LICENSE OR REGISTRATION _

In evaluating the appropriate penalty, identify the comparable
California statute(s) and corresponding penalty(s).

2960(n) DISHONEST, CORRUPT OR FRAUDULENT ACT -Enacted
1/480

MAXIMUM: WMMM—}H—%W
to-patient{s)

Penalty: Revocation; denial of license or registration application.
MINIMUM: &%MMW
harm-to-patient{s):

Penalty:  Revocation stayed, 5 year probation, psychological
evaluation and ongoing therapy if appropriate (2), billing
monitor (4), CPSE (8), full restitution (9), community
service(44)-and standard terms and conditions (15-

2930).

2960(0); 726 ANY ACT OF SEXUAL ABUSE, OR SEXUAL
'RELATIONS WITH A PATIENT OR FORMER PATIENT
WITHIN TWO YEARS FOLLOWING TERMINATION OF
THERAPY, OR SEXUAL MISCONDUCT THAT IS
SUBSTANTIALLY RELATED TO THE QUALIFICATIONS,
FUNCTIONS OR DUTIES OF A PSYCHOLOGIST OR
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PSYCHOLOGICAL ASSISTANT OR REGISTERED
PSYCHOLOGIST.

When a finding of sexual misconduct occurs, revocation or surrender of
licenselregistration and/or denial of application-for license or registration
MUST be the penalty ordered_by the Administrative Law Judge. NO
MINIMUM PENALTY.

NOTE: Business and Professions Code Section 2960.1 states:
“Notwithstanding Section 2960, any proposed decision or decision
issued under this chapter in accordance with the procedures set forth
in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3
of Title 2 of the Government Code, that contains any finding of fact
that the licensee or registrant engaged in any acts of sexual contact,
as defined in Section 728, when that act is with a patient, or with a
former patient within two years following termination of therapy, shall
contain an order of revocation. The revocation shall not be stayed by
the administrative law judge.”

2960(p) FUNCTIONING OUTSIDE FIELD(S) OF COMPETENCE —

toh
MAXIMUM: Eunctioning-outside field(s)-of competence-resuiting-in

Penalty: Revocation: denial of license or registration application.

MINIMUM: {;uﬂegepmg@wade—ﬁad{s)—eﬁeempe*e%eﬁtewﬁlﬂg—m
il ! I jentis).

Penalty: Revocation stayed, 5 year probation, practice monitor
(4), patient population restriction (6), CPSE (8), and
standard terms and conditions (15-2930).

2960(q) WILLFUL FAILURE TO VERIFY AN APPLICANT’S
SUPERVISED EXPERIENCE {(Renumbered-1H/193-

Formerly-subdivision-(p}))

Penalty: Revocation stayed, 5 year probation and standard terms
and conditions (15-2930).

2960(r) REPEATED NEGLIGENT ACTS -Enacted-3/30/94



MAXIMUM: E’cepea%eeme@@en%aeterresmwg—mvsubsiamama%m%

MINIMUM:

Penalby

patient(s)
Revocation; denial of license or registration application.

Ate_rocultinagin minimal nrno-harm
L = oot 's T rrrrTeAl o oAt il

Revocation stayed, depending on the circumstances, up
to 5 year probation, psychological evaluation prior to
resumption of practice (condition precedent) (2),
practice monitor (4), CPSE (8), and standard terms and

conditions (15-2830).
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TERMS AND CONDITIONS OF PROBATION

Terms and conditions of probation are divided into two categories. The
first category consists of optional terms and conditions that may be
appropriate as demonstrated in the Penalty Guidelines depending on the
nature and circumstances of each particular case. The second category
consists of the standard terms and conditions, which must appear in all
Proposed Decisions and proposed stipulated agreements.

To enhance the clarity of a Proposed Decision or Stipulation, the Board
requests that all optional conditions (1-14) that are being imposed be listed
first in sequence followed immediately by all of the standard terms and
conditions, which include cost recovery (15-2830).
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V. OPTIONAL TERMS AND CONDITIONS

Listed below are optional conditions of probation that the Board would
expect to be included in any Proposed Decision or Stipulation as
appropriate.

i.

Actual Suspension

As part of probation, respondent is suspended from the practice of
psychology for days beginning with the effective
date of this Decision. During the suspension, any probation period is
tolled and will not commence again until the suspension is completed.

RATIONALE: A suspension longer than 6 months is not effective,

and a violation or violations warranting a longer suspension should

result in revocation, not stayed.

2:

Psychological Evaluation

Within 90 days of the effective date of this Decision and on a periodic
basis thereafter as may be required by the Board or its designee,
respondent shall undergo a psychological evaluation (and
psychological testing, if deemed necessary) by a Board-appointed
California-licensed psychologist. Respondent shall sign a release that
authorizes the evaluator to furnish the Board a current DSM IV
diagnosis and a written report regarding the respondent’s judgement

judgment and/or ability to function independently as a psychologist with

safety to the public, and whatever other information the Board deems
relevant to the case. The completed evaluation is the sole property of
the Board. The evaluation should not be disclosed to anyone not
authorized by the board or by court order.

If the Board concludes from the results of the evaluation that
respondent is unable to practice independently and safely, upon written
notice from the Board respondent shall immediately cease accepting
new patients and, in accordance with professional standards, shall
appropriately refer/terminate existing patients within 30 days and shall
not resume practice until a Board-appointed evaluator determines that
respondent is safe to practice. The term of probation shall be
extended by Puring this suspension period_of time that he or she was
ordered to cease practice,—preba-ﬁen—wm—bmel-ledandwillﬂe%
eemmeﬂeeag-am--un-ﬁHhe%uspensiemﬁsreempleted.
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If not otherwise ordered herein, if ongoing psychotherapy is
recommended in the psychological evaluation, the Board will notify
respondent in writing to submit to such therapy and to select a
psychotherapist for approval by the Board or its designee within 30
days of such notification. The therapist shall (1) be a California-
licensed psychologist with a clear and current license; (2) have no
previous business, professional, personal or other relationship with
respondent; (3) not be the same person as respondent’s practice or
billing monitor. Freguency of psychotherapy shall be determined upon
recommendation of the treating psychotherapist with approval by the
Board or its designee; . ey

. Respondent shall continue
psychotherapy until released by the approved psychologist and
approved by the Board or its designee. The Board or its designee may
order a re-evaluation upon receipt of the therapist's recommendation.

Respondent shall execute a release authorizing the therapist to provide
to the Board any information the Board or its designee deems
appropriate, including quarterly reports of respondent’s therapeutic
progress. Respondent shall furnish a copy of this Decision to the
therapist. If the therapist determines that the respondent cannot
continue to independently render psychological services, with safety to
the public, he/she shall notify the Board immediately.

Respondent shall pay all costs associated with the psych.ological
evaluation and ongoing psychotherapy. Failure to pay costs will be
considered a violation of the probation order.

Option of Evaluation as a Condition Precedent

In some cases, the psychological evaluation may be imposed as either a
condition precedent to the stay of revocation, or to the issuance or reinstatement
of a license. so that the respondent or petitioner is not entitled to begin or
continue practice until found to be safe to do so. In such cases, the following
language shall be used as the first sentence of the first paragraph of this term:

As a condition precedent to the [stay of revocation] [issuance [re-issuance] of a
license [registration], within 90 days of the effective date of this Decision, and on
a periodic basis thereafter as may be required by the Board or its designee,
Respondent shall undergo a psychological evaluation (and psychological testing,
if deemed necessary) by a Board-appointed California-licensed psychologist.

In addition, the following language shall also be used as the first sentence of the
second paragraph of this term:
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If the Board concludes from the results of the evaluation that [respondent]
[petitioner] is unable to practice independently and safely. upon written notice
from the Board [respondent shall, in accordance with professional standards,
appropriately refer/terminate existing patients within 30 days and shall not
resume practice until a Board-appointed evaluator determines that respondent is
safe to practice] [respondent or petitioner shall not be issued or re-issued a
license until a Board-appointed evaluator determines that respondent or

petitioner is safe to practice].

RATIONALE: Psychological evaluations shall be utilized when an
offense calls into question the judgement judament and/or emotional
and/or mental condition of the respondent or where there has been a
history of abuse or dependency of alcohol or controlled substances.
When appropriate, respondent shall be barred from rendering
psychological services under the terms of probation until he or she
has undergone an evaluation, the evaluator has recommended
resumption of practice, and the Board has accepted and approved

the evaluation.
3. Physical Examination-

Within 90 days of the effective date of this Decision, respondent shall
undergo a physical examination by a licensed physician and surgeon
licensed in California and approved by the Board. Respondent shall
sign a release authorizing the physician to furnish the Board a report
that shall provide an assessment of respondent’s physical condition
and capability to safely provide psychological services to the public. If
the evaluating physician and surgeon determines that respondent’s
physical condition prevents safe practice, or that he or she can only
practice with restrictions, the physician shall notify the Board, in writing,
within five (5) working days.

The Board shall notify respondent in writing of the physician and
surgeon’s determination of unfitness to practice, and shall order the
respondent to cease practice or place restrictions on respondent’s
practice. respendent Respondent shall comply with any order to cease
practice or restriction of his or her practice, and shall immediately
cease accepting new patients and, in accordance with professional
standards, shall appropriately refer/terminate existing patients within 30
days. Respondent and shall not resume practice until a Board-
appointed evaluator determines that respondent is safe to practice, and
the Board is satisfied of respondent’s fitness to practice safely and has
so notified respondent in writing. Duﬁng—t—Ms%wensien—peried-,—ﬂlg
term of probation will shall be telled extended by the period of time

22



during which respondent is ordered to cease practice-and-will-not

‘ j jon-i . If the evaluating
physician determines it to be necessary, a recommended treatment
program will be instituted and followed by the respondent with the
physician providing written progress reports to the Board on a quarterly
basis or as otherwise determined by the Board or its designee.

It shall be the respondent’s responsibility to assure that the required
quarterly progress reports are filed by the treating physician in a timely
manner. Respondent shall pay all costs of such examination(s).
Failure to pay these costs shall be considered a violation of probation.

RATIONALE: This condition permits the Board to require the

probationer to obtain appropriate treatment for physical
problems/disabilities that could affect safe practice of psychology.
The physical examination can also be conducted to ensure that there
is no physical evidence of alcohol/drug abuse.

4,

Practice Monitor/Billing Monitor/Worksite Monitor

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for prior approval, the name and
qualifications of a psychologist who has agreed to serve as a practice
monitor/billing monitor/worksite monitor. The practice monitor/billing
monitor shall (1) be a California-licensed psychologist with a clear and
current license: (2) have no prior business, professional, personal or
other relationship with respondent; and (3) not be the same person as
respondent’s therapist. The monitor's education and experience shall
be in the same field of practice as that of the respondent. The practice
monitor/billing monitor may also serve as a worksite monitor, if ordered.
as long as he or she also meets the requirements of the Uniform

Standards for a worksite monitor.

Once approved, the monitor shall submit to the Board or its designee a
plan by which respondent’s practice shall be monitored. Monitoring
shall consist of a least one hour per week of individual face to face
meetings and shall continue during the entire probationary period
unless modified or terminated by the Board or its designee. The
respondent shall provide the monitor with a copy of this Decision and
access to respondent’s fiscal and/or patient records. Respondent shall
obtain any necessary patient releases to enable the monitor to review
records and to make direct contact with patients. Respondent shall
execute a release authorizing the monitor to divulge any information

23



that the Board may request. It shall be respondent’s responsibility to
assure that the monitor submits written reports to the Board or its
designee on a quarterly basis verifying that monitoring has taken place
and providing an evaluation of respondent’s performance.

Respondent shall notify all current and potential patients of any term or
condition of probation that will affect their therapy or the confidentiality
of their records (such as this condition, which requires a practice
monitor/billing monitor). Such notifications shall be signed by each
patient prior to continuing or commencing treatment.

Reporting by the worksite monitor to the Board shall be as follows:

Anvy suspected substance abuse must be orally reported to the Board
and the licensee’s employer within one (1) business day of occurrence.
If occurrence is not during the Board’s normal business hours the oral
report must be within one (1) hour of the next business day. A written
report shall be submitted to the Board within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report
monthly or as directed by the board. The report shall include: the
licensee’s name: license number; worksite monitor's name and
signature: worksite monitor’s license number: worksite location(s);
dates licensee had face-to-face contact with monitor: worksite staff
interviewed, if applicable; attendance report; any change in behavior
and/or personal habits: any indicators that can lead to suspected

substance abuse.

The licensee shall complete the required consent forms and signh an
agreement with the worksite monitor and the Board to allow the Board

to communicate with the worksite monitor.

If the monitor quits or is otherwise no longer available, respondent shall
notify the Board within 10 days and get approval from the Board for a
new monitor within 30 days. If no new monitor is approved within 30
days, respondent shall not practice until a new monitor has been
approved by the Board or its designee. During-this-period-of-nen-
sractice-The term of probation wi j
agam-uniﬂ—the—peﬂ@def—nen—pmeﬂe&r&&ampieied shall be extended by
the period of time during which respondent is ordered to cease
practice. Respondent shall pay all costs associated with this

monitoring requirement. Failure to pay these costs shall be considered

a violation of probation.
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RATIONALE: Monitoring shall be utilized when respondent’s ability to
function independently is in doubt or when fiscal improprieties have
occurred, as a result of a deficiency in knowledge or skills, or as a
result of questionable judgement judgment. The term for a worksite
monitor is to be used in cases where the conditions of the Uniform
Standards Related to Substance Abuse apply.

5. Notification to Employer [uniform standard #3]

When currently employed, applying for employment or negotiating a
contract. or contracted to provide psychological services, respondent
Respondent shall provide {o each of-his-or-her employers, supervisor,
or contractor. or prospective employer or contractor where respondent
is providing or would provide psychological services, a copy of this
Decision and the Accusation or Statement of Issues before
commencing accepting or continuing employment. Notification to the
respondent’s current employer shall occur no later than the effective
date of the Decision. Respondent shall submit, upon request by the
Board or its designee, satisfactory evidence of compliance with this
term of probation. :

The respondent shall provide to the Board the names, physical
addresses. mailing addresses. and telephone numbers of all
employers and supervisors, or contractors, and shall inform the Board
in writing of the facility or facilities at which the person is providing
psychological services, the name(s) of the person(s) to whom the
Board’s decision was provided.

Respondent shall complete the required consent forms and sign an
agreement with the employer and supervisor, or contractor, and the
Board to allow the Board to communicate with the employer and

supervisor, or contractor.

RATIONALE: The condition provides the Board with a mechanism for
ensuring that the employer providing psychological services or other
health care-related services is informed of the license status of the
respondent so that, if necessary, the work environment can be
structured to ensure consumer safety. The term for notification to
employer is also to be used in cases where the conditions of the
Uniform Standards Related to Substance Abuse apply.
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6. Restriction of Patient Population

Respondent’s practice shall be restricted to exclude patients who are.
Within 30 days from the effective date of the decision. respondent shall
submit to the Board or its designee, for prior approval, a plan to
implement this restriction. Respondent shall submit proof satisfactory to
the Board or its designee of compliance with this term of probation.

RATIONALE: In cases wherein some factor of the patient population

at large (e.g. age, gender, practice setting) may put a patient at risk if
in therapy with the respondent, language appropriate to the case may
be developed to restrict such a population. The language would vary

greatly by case.

7.

Psychotherapy

Within 90 days of the effective date of this Decision, a therapist shall
be selected by the respondent for approval by the Board. The
therapist shall (1) be a California-licensed psychologist with a clear and
current license; (2) have no previous business, professional, personal,
or other relationship with respondent; and (3) not be the same person
as respondent’'s monitor. Respondent shall furnish a copy of this
Decision to the therapist. Psychotherapy shall, at a minimum, consist
of one hour per week over a period of 52 consecutive weeks after
which it may continue or terminate upon the written recommendation of
the therapist with written approval by the Board or its designee. The
Board or its designee may order a fe- psychological evaluation upon
receipt of the therapist's recommendation.

Respondent shall execute a release authorizing the therapist to provide
to the Board or its designee any information the Board deems
appropriate, including guarterly reports of respondent’s therapeutic
progress. It shall be respondent’s responsibility to assure that the
required quarterly reports are filed by the therapist in a timely manner.
If the therapist notifies the Board that the therapist believes the
respondent cannot continue to safely render psychological services,
upon notification from the Board respondent shall immediately cease
accepting new patients and, in accordance with professional

standards, shall appropriately refer/terminate existing patients within 30
days and shall not resume practice until a Board-appointed evaluator
determines that respondent is again safe to practice. During-this
period-of non-practice;-The term of probation shall be tolled-and-will-not
eemmeﬂeeagain-{mtil--the--pexﬁied-ef-ﬂen—praeﬁ-ee-is--e{ampleted
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extended by the peri_od of time during which respondent is ordered to
cease practice.

If, prior to the termination of probation, respondent is found not to be
mentally fit to resume the practice of psychology without restrictions,
the Board shall retain continuing jurisdiction over the respondent’s
license and the peried term of probation shall be extended until the
Board or its designee determines that the respondent is mentally fit to
resume the practice of psychology without restrictions.

Cost of psychotherapy is to be paid by the respondent.

RATIONALE: The need for psychotherapy may be determined

pursuant to a psychological evaluation or as evident from the facts of
the case. The frequency of psychotherapy shall be related to the
offense involved and the extent to which the offense calls into
question the judgement judgment, motivation, and emotional and/or
mental condition of the respondent.

8.

Examination(s)

California Psychology Supplemental Examination (CPSE) Term
MUST INCLUDE Either Option 1 or Option 2:

Option 1 (Condition Subsequent)

Respondent shall take the CPSE within 90 days of the effective date of
the decision. If respondent fails such examination, respondent shall
immediately cease accepting new patients and, in accordance with
professional standards, shall appropriately refer/terminate existing
patients within 30 days and shall not resume practice until the re-
examination has been successfully passed, as evidenced by written
notice to respondent from the Board or its designee. During-thisperiod
of nen-practiceThe term of probation shall be telled-and-wil-ret

' i jon extended by the
period of time during which respondent is ordered to cease practice. It
is respondent’s responsibility to contact the Board in writing to make
arrangements for such examination. Respondent shall pay the
established examination fee(s)._Reexamination after a failure must be
consistent with 16 C.C.R. section 1388(f), and any applicable sections
of the Business & Professions Code.
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Option 2 (Condition Precedent)

Respondent shal-not is ordered to cease the practice of psychology
until respondent has taken and passed the CPSE. During-this-period-of
non-practice; The term of probation shall be is-tolled-and-will-net

commence-again-until-the-suspension is—completed extended by the
period of time during which respondent is ordered to cease practice. It
is respondent’'s responsibility to contact the Board in writing to make
arrangements for such examination(s). Respondent shall pay the
established examination fee(s). Reexamination after a failure must be

consistent with 16 C.C.R. section 1388(f). and any applicable sections
of the Business & Professions Code.

RATIONALE: In cases involving evidence of serious deficiencies in
the body of knowledge required to be minimally competent to
practice independently, it may be appropriate to require the
respondent to take and pass the CPSE during the course of the
probation period. In some instances, it may be appropriate for fo
order that practice te be suspended ceased until the examination is
has been taken and passed (condition precedent).

9. Restitution

Within 90 days of the effective date of this Decision, respondent shall
provide proof to the Board or its designee of restitution in the amount of
$ paid to . Failure to pay
restitution shall be considered a violation of probation. Restitution is o

be paid regardless of the tolling of probation.

RATIONALE: In offenses involving economic exploitation, restitution
is a necessary term of probation. For example, restitution would be a
standard term in any case involving Medi-Cal or other insurance
fraud. The amount of restitution shall be at a minimum the amount of
money that was fraudulently obtained by the licensee. Evidence
relating to the amount of restitution would have to be introduced at

the Administrative hearing.

10. Clinical Diagnostic Evaluation [Uniform Standards #s 182]

Within twenty (20) days of the effective date of the Decision and at any
time upon order of the Board. Respondent shall undergo a clinical
diagnostic evaluation. Respondent shall provide the evaluator with a
copv of the Board's Decision prior to the clinical diagnostic evaluation
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being performed.

Respondent shall cause the evaluator to submit to the Board a written
clinical diagnostic evaluation report within ten (10) days from the date
the evaluation was completed, unless an extension, not to exceed
thirty (30) days, is granted to the evaluator by the Board. Cost of such
evaluation shall be paid by the Respondent.

'Respondent is ordered to cease any practice of psychology. beginning
on the effective date of the Decision, pending the results of the clinical
diagnostic evaluation. During this time, Respondent shall submit to
random drug testing at least two (2) times per week. At any other time
that Respondent is ordered to undergo a clinical diagnostic evaluation,
he or she shall be ordered to cease any practice of psychology for
minimum of one month pending the results of a clinical diagnostic
evaluation and shall, during such time, submit to drug testing at least
two (2) times per week.

Upon any order to cease practice, Respondent shall not practice
psychology until the Board determines that he or she is able to safely
practice either full-time or part-time and has had at least one-month of
hegative drug test results. Respondent shall comply with any terms or
conditions made by the Board as a result of the clinical diagnostic

evaluation.

RATIONALE: This term is to be used in cases where the conditions of
the Uniform Standards Related to Substance Abuse apply. Whether
the Respondent is also ordered to cease practice pending the
evaluation and report is dependent upon whether he or she has
rebutted the presumption of being a substance-abuser, and whether
the public can be adequately protected without a cease practice

order.

10:11. Alcohol and/or Drug Abuse Treatment Program [uniform
standard #6]

Effective-Within thirty (30) days from the effective date of this Decision,
respondent shall enter an inpatient or outpatient alcohol or other drug
abuse recovery program {ammimumﬂfei*@}m%%h&éu%aﬁen}or an
equivalent program as approved by the Board or its designee.
Components of the treatment program shall be relevant to the violation
and to the respondent’s current status in recovery or rehabilitation.
Respondent shall provide the Board or its designee with proof that the
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approved program was successfully completed. Terminating the
program without permission or being expelled for cause shall constitute
a violation of probation by respondent. All costs associated with the

program shall be paid by respondent.

However, if respondent has already attended such an inpatient or
outpatient alcohol or other drug abuse recovery program, as described
above, commencing with the current period of sobriety, respondent
shall provide the Board or its designee with proof that the program was
successfully completed and this shall suffice to comply with this term of

probation.

RATIONALE: This condition is to be used in cases where the grounds
for discipline involve drugs and/or alcohol, and where the conditions
of the Uniform Standards Related to Substance Abuse apply.

. g
44:12. Ongoing Freatment Support Group Program [uniform
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Respondent shall begin and continue attendance at a support/recovery
group (e.qa.. Twelve Step meetings or the equivalent, or a facilitated
group with a psychologist trained in alcohol and drug abuse treatment)
as ordered by the Board or its designee. When determining the type
and freaquency of required support group meeting attendance, the
board shall give consideration to the following:

« the licensee’s history:
"+ the documented length of sobriety/time that has elapsed since
substance use; '

. the recommendation of the clinical evaluator;

. the scope and pattern of use: ,

. the licensee’s treatment history; and,

. the nature, duration, and severity of substance abuse.
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Verified documentation of attendance shall be submitted by respondent
with each quarterly report. Respondent shall continue attendance in
such a group for the duration of probation unless notified by the Board
that attendance is no longer required.

if a facilitated group meeting is ordered, the group facilitator shall meet
the following qualifications and requirements:

a. The meeting facilitator must have a minimum of three (3) years
experience in the treatment and rehabilitation of substance abuse, and
shall be licensed or certified by the state or other nationally certified
organizations.

b The meeting facilitator must not have a financial relationship.
personal relationship. or business relationship with the licensee in the
last five (5) years. e

c. The group meeting facilitator shall provide to the board a signed
document showing the licensee’s name, the group name, the date and
location of the meeting, the licensee’s attendance, and the licensee’s
level of participation and progress.

d. The facilitator shall report any unexcused absence within 24 hours.

RATIONALE: Alcohol and/or other drug abuse treatment shall be
required in addition to other terms of probation in cases where the
use of alcohol or other drugs by respondent has impaired
respondent’s ability to safely provide psychological services-to
patients. This condition must be accompanied by condition #4213.
The term is also to be used in cases where the conditions of the
Uniform Standards Related to Substance Abuse apply.

42:13. Abstain from Drugs and Alcohol and Submit to Tests and
Samples [uniform standard #4]

Respondent shall abstain completely from the personal use or
possession of controlled substances as defined in the California
Uniform Controlled Substances Act, and dangerous drugs as defined
by Section 4022 of the Business and Professions Code, or any drugs
requiring a prescription unless respondent provides the Board or its
designee with documentation from the treating-physician-and-surgeon
the prescribing health professional that the prescription was
legitimately issued and is a necessary part of the treatment of

respondent.

Respondent shall abstain completely from the use intake of alcoholie
beverages.
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Respondent shall undergo randoms; and directed biological fluid or
specimen testing as determined by the Board or its designee. The
Respondent shall be subject to a minimum of one-hundred and four
(52) random tests per year within the first year of probation, and a
minimum of fifty (50) random tests per year thereafter, for the duration
of the probationary term. Any confirmed positive finding will be
considered a violation of probation. Respondent shall pay all costs
associated with such testing. The length-of time-and-frequency-of-this

ondition e determined-by-the Board-or-its-desighee- If

Respondent tests positive for a banned substance, Respondent shall
be ordered by the Board to immediately cease any practice of
psychology, and may not practice uniess and until notified by the
Board. Respondent shall make daily contact as directed by the Board
to determine if he or she must submit to alcohol and/or drug testing.
Respondent shall submit to his or her alcohol and/or drug test on the
same day that he or she is notified that a test is required. All
alternative testing sites due to vacation or travel outside of California
must be approved by the Board prior to the vacation or travel.

Drugs - Exception for Personal lliness

Orders forbidding respondent from personal use or possession of
controlled substances or dangerous drugs do not apply to medications
lawfully prescribed to respondent for a bona fide illness or condition by
a physician and surgeon. Respondent shall provide the Board or its
designee with written documentation from the treating physician and
surgeon who prescribed medication(s)._The documentation shall
identify the medication, dosage. the date the medication was
orescribed, the respondent’s prognosis, the date the medication will no
lonaer be required, and the effect on the recovery plan, if appropriate.

RATIONALE: This condition provides documentation that the

probationer is substance or chemical free. It also provides the Board
with a mechanism through which to require additional laboratory
analyses for the presence of narcotics, alcohol and/or dangerous
drugs when the probationer appears to be in violation of the terms of
probation or appears to be under the influence of mood altering
substances. The term is to be used in cases where the conditions of
the Uniform Standards Related to Substance Abuse apply. Whether

the Respondent is ordered to submit to a minimum of random 52

tests for the first year and thereafter under the Uniform Standards is

dependent upon whether he or she has rebutted the presumption of
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being a substance-abuser, and whether the public can be adeqguately
protected without an order subjecting respondent to a minimum
number of tests.

13:14. Educational Review

Respondent shall submit to an educational review concerning the
circumstances that resulted in this administrative action. The
educational review shall be conducted by a board-appointed expert
familiar with the case. Educational reviews are informational only and
intended to benefit respondent’s practice. Respondent shall pay all
costs associated with this educational review.

RATIONALE: In cases involving evidence of deficiencies in the body
of knowledge required to be minimally competent to practice
independently, it may be appropriate to require the respondent to
submit to an educational review during the course of the probation

period.
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V. STANDARD TERMS AND CONDITIONS

15.

18.

17.

(To be included in all Proposed Decisions and Stipulations)

Coursework

Respondent shall take and successfully complete not less than

___hours each year of probation in the following area(s)
. Coursework must be pre-approved by the Board or its designee.
All coursework shall be taken at the graduate level at an accredited
educational institution or by an approved continuing education
provider. Classroom attendance is specifically required;
correspondence or home study coursework shall not count toward
meeting this requirement. The coursework must be in addition to any
continuing education courses that may be required for license renewal.

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for its prior approval a plan for
meeting the educational requirements. All costs of the coursework
shall be paid by the respondent.

Ethics Course

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for prior approval a course in laws
and ethics as they relate to the practice of psychology. Said course
must be successfully completed at an accredited educational institution
or through a provider approved by the Board'’s accreditation agency for
continuing education credit. Said course must be taken and completed
within one year from the effective date of this Decision. This course
must be in addition to any continuing education courses that may be
required for license renewal. The cost associated with the law and
ethics course shall be paid by the respondent.

Investigation/Enforcement Cost Recovery

Respondent shall pay to the Board its costs of investigation and
enforcement in the amount of § within the first year of
probation. Such costs shall be payable to the Board of Psychology
and are to be paid regardless of whether the probation is tolled.
Failure to pay such costs shall be considered a violation of probation.
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18.

19.

Anv and all requests for a payment plan shall be submitted in writing by
respondent to the Board. However. full payment of any and all costs
reguired by this condition must be received by the board no later than
six (6) months prior to the scheduled termination of probation.

The filing of bankruptcy by respondent shall not relieve respondent of
the responsibility to repay investigation and enforcement costs.

Probation Costs

Respondent shall pay the costs associated with probation monitoring
each and every year of probation. Such costs shall be payable to the
Board of Psychology at the end of each fiscal year (June 30). Failure to
pay such costs shall be considered a violation of probation. The filing
of bankruptcy by respondent shall not relieve respondent of the
responsibility to repay probation monitoring costs.

skl B Brasalone Cadt SheHER20REE
(effective 1/4/95).

Obey All Laws

Respondent shall obey all federal, state, and local laws and all
regulations governing the practice of psychology in California including
the ethical guidelines of the American Psychological Association. A full
and detailed account of any and all violations of law shall be reported
by the respondent to the Board or its designee in writing within
seventy-two (72) hours of occurrence.

CRIMINAL COURT ORDERS: If Respondent is under criminal court
orders by any governmental agency, including probation or parole. and
the orders are violated. this shall be deemed a violation of probation
and may result in the filing of an accusation or petition to revoke
probation or both.

OTHER BOARD OR REGULATORY AGENCY ORDERS: If
Respondent is subiject to any other disciplinary order from any other
health-care related board or any professional licensing or certification
requlatory agency in California or elsewhere, and violates any of the
orders or conditions imposed by other agencies, this shall be deemed
a violation of probation and may result in the filing of an accusation or
petition to revoke probation or both.
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20.

21.

22,

23.

24.

Quarterly Reports

Respondent shall submit quarterly declarations under penalty of
perjury on forms provided by the Board or its designee, stating whether
there has been compliance with all the conditions of probation.
Quarterly reports attesting to non-practice status are to be submitted if

probation is tolled.

Respondent shall submit a quarterly report no later than seven (7)
calendar days from the beginning of the assigned guarter.

Probation Compliance

Respondent shall comply with the Board’s probation program and
shall, upon reasonable notice, report to the assigned Board of
Psychology probation monitor. Respondent shall contact the assigned
probation monitor regarding any questions specific to the probation
order. Respondent shall not have any unsolicited or unapproved
contact with (1) complainants associated with the case; (2) Board
members or members of its staff; or (3) persons serving the Board as

expert evaluators.

Respondent shall, at all times, keep the Board informed of
respondent’s business and residence addresses. Changes of such
addresses shall be communicated in writing to the Board or its

designee within 15 calendar days.

Interview with Board or Its Designee

Respondent shall appear in person for interviews with the Board or its
designee upon request at various intervals and with reasonable notice.

Changes of Employment

Respondent shall notify the Board in writing, through the assigned
probation monitor, of any and all changes of employment, location, and
address within 30 days of such change.

Tolling for Out-of-State Practice, Residence or Extension of
Probation for In-State Non-Practice
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25.

In the event respondent should leave California to reside or to practice

outside the State of for any reason-shouldrespondent-step-practicing
psyehetegy—m@ahfemta respondent shall notify the Board or its

designee in writing WIthln ten days of the dates of departure and return

to Cahforn:a Nen—p#aettee%

eFdeFeet—AII prows;ons of probatlon other than the quarteriv report

requirements, restitution, cost recovery, and continuing education
requirements, shall be held in abeyance until respondent resumes
practice in California. All provisions of probation shall recommence on
the effective date of resumption of practice in California. and the term
of probation shall be extended for the period of time respondent was

out of state.

Unless by Board order, in the event respondent is not engaging in the
practice of psychology while residing in California, respondent shall
notify the Board or its designee in writing within ten (10) days of the
dates of cessation of practice and expected return to practice. Non-
practice is defined as any period of time exceeding thirty days in which
respondent is not engaging in any activities defined in Sections 2902
and 2903 of the Business and Professions Code. All provisions of
probation shall remain in effect, and the term of probation shall be
extended for the period of time respondent was not engaged in the
practice of psychology as required by other employment requirements

of this order.

Employment and Supervision of Trainees

If respondent is licensed as a psychologist, he/she shall not employ or
supervise or apply to employ or supervise psychological assistants,
interns or trainees during the course of this probation. Any such
supervisorial relationship in existence on the effective date of this
probation shall be terminated by respondent and/or the Board.
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26.

Instruction of Coursework Qualifying for Continuing Education

Respondent shall not be an instructor of any coursework for continuing

education credit required by any license issued by the Board.

26- 27. Future Registration or Licensure

28.

If respondent is registered as a psychological assistant or registered
psychologist and subsequently obtains other psychological assistant or
registered psychologist registrations or becomes licensed as a
psychologist during the course of this probationary order, this Decision
shall remain in full force and effect until the probationary period is
successfully terminated. Future registrations or licensure shall not be
approved, however, unless respondent is currently in compliance with
all of the terms and conditions of probation.

Request for Modification [Uniform Standard #s 11, 12]

“Request” as used in this condition is a request made to the Board’s
designee. and not under the Administrative Procedure Act.

The licensee shall demonstrate that he or she has met the following
criteria before being granted a request to modify a practice restriction

ordered by the Board staff pursuant to the Uniform Standards:

a. Demonstrated sustained compliance with current recovery program.
b. Demonstrated the ability to practice safely as evidenced by current
work site reports, evaluations, and any other information relating to the
licensee’s substance abuse.

c. Negative alcohol and drug screening reports for at least six (6)
months. two (2) positive worksite monitor reports, and complete
compliance with other terms and conditions of the program.

27-29. Violation of Probation

If respondent violates probation in any respect, the Board may, after
giving respondent notice and the opportunity to be heard, revoke
probation and carry out the disciplinary order that was stayed. If an
Accusation or Petition to Revoke Probation is filed against respondent
during probation, the Board shall have continuing jurisdiction until the
matter is final, and the period term of probation shall be extended until
the matter is final. No Petition for Modification or Termination of
Probation shall be considered while there is an Accusation or Petition

to Revoke Probation pending against respondent.
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28.30. Completion of Probation

Upon successful completion of probation, respondent’s license shall be
fully restored.

29:31. License Surrender

Following the effective date of this Decision, if respondent ceases practicing
due to retirement, health reasons or is otherwise unable to satisfy the terms
and conditions of probation, respondent may request the voluntary surrender
of his or her license or registration. The Board of Psychology or its designee
reserves the right to evaluate respondent’s request and to exercise its
discretion whether or not to grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances. Upon formal
acceptance of the surrender, respondent shall, within 15 calendar days,
deliver respondent’s pocket and/or wall certificate to the Board or its
designee and respondent shall no longer practice psychology. Respondent
will no longer be subject to the terms and conditions of probation and the
surrender of respondent’s license shall be deemed disciplinary action. If
respondent re-applies for a psychology license or registration, the application
shall be treated as a petition for reinstatement of a revoked license or

registration.

VI. STANDARD TERMS AND CONDITIONS
{To be included in ALL Stipulations for Surrender or Revocation)

30.32. Reinstatement and Investigation/Enforcement Cost Recovery

Respondent may not petition for reinstatement of a revoked or
surrendered license/registration for three years from the effective date
of this Decision. If the Board grants future reinstatement, respondent
agrees to reimburse the Board for its costs of investigation and
enforcement of this matter in the amount of $
payable to the Board upon the effective date of such reinstatement

Decision.

34:33. Relinquish License

Respondent shall relinquish his/her wall and pocket certificate of
licensure or registration to the Board or its designee once this Decision
becomes effective and upon request.
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VI. PROPOSED DECISIONS

—_—

A. The Board requests that Proposed Decisions include the following

A— Names-and-addresses-of all-parties-to-the-aetion:

B. a. Specific code sec.tion(s) violated with the definition of the code(s)

in the Determination of Issues.
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G- b. Clear description of the acts or omissions which caused the
violation.

D. c. Respondent’s explanation of the violation(s) in the Findings of
Fact if he/she was present at the hearing.

E. d. Description of all evidence of mitigation, rehabilitation and
aggravation presented at the hearing. -

E. e. Explanation of any deviation from the Board’s Disciplinary
Guidelines.

When a probation order is imposed, the Board requests that the order first
list any combination of the Optional Terms and Conditions (1-13) as they
may pertain to the particular case followed by all of the Standard Terms
and Conditions (14-2830).

If the respondent fails to appear for his/her scheduled hearing or does not
submit a Notice of Defense form, such inaction shall result in a default
decision to revoke licensure or deny application.

B. Recommended Lanquage for Issuance and Placement of a
License on Probation, and Reinstatement of License

Disciplining of a License/Registration:

“IT IS HEREBY ORDERED that psychologist's license No. [#] issued to
respondent Dr. [name], Ph.D., is REVOKED. However, the order of
revocation is STAYED and the license is placed on probation for [#] years
subject to the following terms and conditions:”

Applicant Placed on Probation:

“IT IS HEREBY ORDERED that the application for licensure as a
psychologist of respondent [name], Ph.D. is GRANTED, and upon
successful completion of all licensing requirements a license shall be
issued. provided that all licensing requirements are completed within two
years of the effective date of this decision. If a license is not issued within
two vears of the effective date of this decision, the application is ordered
denied, and a new application for licensure will be required. Upon
issuance, however, said license shall immediately be REVOKED.
However, the order of revocation shall be STAYED, and the license is
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placed on probation for [#] vears subject to the following terms and
conditions:”

Reinstatement of a License:

“The petition of [name], Ph.D., for reinstatement of licensure is hereby
GRANTED. Psychologist license number [#] shall be reinstated provided
that all licensing requirements are completed within two years of the
effective date of this decision. If a license is not issued within two years of
the effective date of this decision, the petition is ordered denied, and a hew
petition for reinstatement will be required. Upon issuance, however, the
license shall be immediately revoked. However, the order of revocation
shall be STAYED. and petitioner’s license shall be placed on probation for
a period of [#] years subject to the terms and following conditions:”

VIl. REHABILITATION CRITERIA FOR REINSTATEMENT/PENALTY
RELIEF HEARINGS

The primary concerns of the Board at reinstatement or penalty relief
hearings are (1) the Rehabilitation Criteria for Denials and Reinstatements
in California Code of Regulations, Title 16, section 1395; and (2) the
evidence presented by the petitioner of his/her rehabilitation. The Board
will not retry the original revocation or probation case.

The Board will consider, pursuant to Section 1395, the following criteria of
rehabilitation:

(1)  The nature and severity of the act(s) or crime(s) under consideration
as grounds for denial.

(2)  Evidence of any act(s) committed subsequent to the act(s) or

crime(s) under consideration as grounds for denial which also could
be considered as grounds for denial under section 480 of the Code.

(3)  The time that has elapsed since commission of the act(s) of crime(s)
referred to in subdivision (1) or (2).

(4) Theextentto which the applicant has complied with any terms of
parole, probation, restitution, or any other sanctions lawfully imposed

against the applicant.

(5)  Evidence, if any, of rehabilitation submitted by the applicant.
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The Board requests that comprehensive information be elicited from the
petitioner regarding his/her rehabilitation. The petitioner should provide
details that include:

A. Why the penalty should be modified or why the license should be
reinstated.

B. Specifics of rehabilitative efforts and results which should include
programs, psychotherapy, medical treatment, etc., and the duration of

such efforts.

C. Continuing education pertaining to the offense and its effect on the
practice of psychology.

D. If applicable, copies of court documents pertinent to conviction,
including documents specifying conviction and sanctions, and proof of
completion of sanctions.

E. If applicable, copy of Certificate of Rehabilitation or evidence of
expungement proceedings.

F. If applicable, evidence of compliance with and completion of terms of
probation, parole, restitution, or any other sanctions.

Finally. the Board requests that the above criteria and evidence be
evaluated in light of this statement of what should be presented to
demonstrate rehabilitation:

Rehabilitation is a process. lt is evaluated according to an internal
subjective measure of attitude (state of mind) and an external objective
measure of conduct (state of facts). The state of mind demonstrating
rehabilitation is one that has a mature, measured appreciation of the
gravity of the misconduct and remorse for the harm caused. Petitioner
must take responsibility for the misconduct and show an appreciation for
why it is wrong. Petitioner must also show a demonstrated course of
conduct that convinces and assures the Board that the public would be
safe if petitioner is permitted to be licensed to practice psychology.
Petitioner must show a track record of reliable, responsible, and
consistently appropriate conduct.

In the Petition Decision, the Board requests a summary of the offense and
the specific codes violated that resulted in the revocation, surrender or
probation of the license.
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If the Board should deny a request for reinstatement of licensure or penalty
relief, the Board requests that the Administrative Law Judge provide
technical assistance in the formulation of language clearly setting forth the
reasons for denial. Such language would include methodologies or
approaches that demonstrate rehabilitation. Petitioners for reinstatement
must wait three years from the effective date of their revocation decisions
or one year from the last petition for reinstatement decisions before filing

for reinstatement.

If a petitioner fails to appear for his/her scheduled reinstatement or penalty
relief hearing, such inaction shall result in a default decision to deny
reinstatement of the license or registration or reduction of penalty.

HHHH#HEY
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